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data under the circumstances for the trier of fact to reach a reasona-
bly certain conclusion on the volume and grade of standing timber on
the lot and, consequently, on the amount of lost profits. See Hy-
draform Prods. Corp., 127 N.H. at 199, 498 A.2d at 346. We conclude
that the trier’s award of lost profits based on the volume of standing
timber was in error, and we accordingly vacate the award. See, e.g.,
Great Lakes Atrcraft Co. v. City of Claremont, 135 N.H. 270, 297, 608
A.2d 840, 857 (1992) (vacating damages to extent that award included
lost profits); Hydraform Prods. Corp., 127 N.H. at 200-202, 498 A.2d
at 347-48 (authorizing remittitur to amount of contract damages ex-
clusive of lost profits).

Il Although the record lacks reasonably certain proof of the
volume and grade of standing timber and the total amount of gains
that Coutinho’s breach prevented, the evidence supports a finding
that Fitz lost an indeterminate amount of profits. An award of nomi-
nal damages is appropriate in this case. See Pugliese v. Town of
Northwood, 119 N.H. 743, 751, 408 A.2d 118, 118 (1979).

For the foregoing reasons, we allow the recoupment, but vacate
the award of lost profits and remand for an assessment of nominal
damages.

Affirmed in part; damages vacated;
and remanded.

All concurred.
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brief and orally), for the defendants.

BRrOCK, C.J. The plaintiff appeals an order of the Superior Court
(Hampsey, J.) dismissing this action on grounds of res judicata. He
contends that dismissal of his first suit for failure to file a pretrial
statement was not a judgment on the merits, and therefore, pursuant
to RSA 508:10, he may bring a new action. We affirm.

In October 1988, the plaintiff and his wife (the Fosters) sued the
defendants in trespass and conversion, alleging that the defendants
had placed mobile homes on the Fosters’ land and had collected rents
therefrom without their permission. On November 28, 1990, the trial
court ordered pretrial statements to be completed and returned by
Maxrch 4, 1991, or the noncomplying party would be “defaulted/non-
suited.” On March 8, the Trial Court (Manias, J.) nonsuited the Fos-
ters for failure to file a pretrial statement.

The Fosters moved for reconsideration, stating that their failure
to file a pretrial statement was due to accident, mistake or misfor-
tune, not neglect. Following a hearing, the Trial Court (Dickson, J.)
denied the motion. The Fosters did not appeal this decision.

On August 6, 1991, the Fosters’ second motion for reconsideration
and request to strike nonsuit was denied. Because the appeal period
from the denial of the first motion for reconsideration had run, the
court ordered the case closed. The Fosters did not appeal but in-
stead, by writ returnable in October 1991, initiated a second action
against the defendants, alleging theft of real property. The defend-
ants’ motion to dismiss on grounds of res judicata was granted after
a hearing. The Fosters’ motion for reconsideration was denied.
Robert Foster, Sr. then brought this appeal.

The plaintiff argues that under RSA 508:10, a second action is per-
mitted after a judgment of nonsuit. RSA 508:10, the so-called “sav-
ing statute,” provides: “If judgment is rendered against the plaintiff
in an action brought within the time limited therefor, or upon a writ
of error thereon, and the right of action is not barred by the judg-
ment, a new action may be brought thereon in one year after the
judgment.” Thus, the sole issue on appeal is whether a nonsuit for
failure to file a pretrial statement is a judgment on the merits,
thereby barring by res judicata a second suit alleging the same cause
of action.
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In Barton v. Barton, 125 N.H. 433, 435, 480 A.2d 199, 200 (1984),
this court held that a default judgment entered against the plaintiff
for failure to comply with the superior court discovery rules consti-
tutes a judgment on the merits and, thus, a second suit alleging the
same cause of action is barred by the doctrine of res judicata. As we
pointed out, “a default, by definition, is a failure to take a step re-
quired by the rules of procedure.” Id. Despite the application of dif-
fering terminology, we see no logical reason why, under
circumstances present here, an involuntary nonsuit for failure to
obey a court order should be-treated differently than a default for
failure to obey a court order. See RESTATEMENT (SECOND) OF JUDG-
MENTS § 19 (1980) (judgment for defendant based on failure of plain-
tiff to obey an order of the court bars another action on the same
claim).

Il A hearing was held in the Fosters’ first lawsuit expressly for
the purpose of determining whether their failure to file a pretrial
statement was the result of accident, mistake or misfortune. Because
the record on appeal does not contain a transcript of that hearing, we
must assume that the trial court found the Fosters’ actions to be the
result of neglect. In addition, at the hearing on the defendants’ mo-
tion to dismiss, the Fosters agreed that the only issue was whether
the nonsuit was with or without prejudice. The trial court indicated
that it would carefully review the file and emphasized that it would
grant the motion to dismiss if there were no indication in the file that
any of the orders in the previous lawsuit could be construed as being
without prejudice. While our review of the record does not contradict
this coneclusion, an express indication in the first suit that it was dis-
missed with prejudice would have prevented much of the confusion
in this case. A voluntary nonsuit, if allowed by the court, is not a bar
to a second action. See Milford Quarry v. Railroad, 78 N.H. 176, 177,
97 A. 982, 983 (1916); RESTATEMENT (SECOND) OF JUDGMENTS § 20
(1980) (judgment for defendant not a bar to a second action when
plaintiff agrees to or elects nonsuit without prejudice or court di-
rects case dismissed without prejudice).

Bl We hold that the Fosters’ failure to comply with the court’s
order on the filing of pretrial statements and the resulting dismissal
was a judgment on the merits precluding them from availing them-
selves of the saving statute. The trial court did not err in dismissing
the second suit, which the plaintiff concedes is identical to the first,
on grounds of res judicata.

. Affirmed.
THAYER, J. did not sit; the others concurred.




