
728

trier fact to reach a reasona­the circumstances for the ofdata under
onstandingon the volume and of timbergradecertain conclusionbly

and, profits. Hy­on the amount of lost Seeconsequently,the lot
199, at conclude127 N.H. at 498 A.2d 346. WeCorp.,Prods.draform

standingof lost based on the volume ofprofitsthat the trier’s award
See,theerror, accordingly e.g.,was in and we vacate award.timber

270, 297,Claremont, N.H. 608CityLakes Co.v. 135Great Aircraft of
(1992)840, 857 to extent that award included(vacating damagesA.2d

200-202,at 498 A.2dProds. 127 N.H.profits); Hydraform Corp.,lost
ex­damagesremittitur to amount of contract(authorizingat 347-48

clusive of lost profits).

of thereasonablythe record lacks certainAlthough proof
of gainsof timber and the total amountgrade standingvolume and

the asupports findingthat breach evidenceprevented,Coutinho’s
AnFitz amount of award of nomi­profits.that lost an indeterminate

in this case. See v. TownPugliesenal isdamages appropriate of
(1979).751, 113,Northwood, 743,N.H. 408 A.2d 118119

reasons, we allow the but vacateforegoing recoupment,For the
and remand for an assessment of nominalprofitsthe award of lost

damages.

vacated;in part; damagesAffirmed
and remanded.

All concurred.
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Foster, se.Sr., orally, proandbyE. briefRobert

(James on theCassidyM.of ConcordCassidy,&Tardif, Shapiro
the defendants.orally),and forbrief

of the CourtSuperioran orderBrock, appealsplaintiffC.J. The
HeresJ.) judicata.on ofgroundsactiondismissing this(Hampsey,

pretrialto file afor failureof his first suitdismissalcontends that
therefore,merits, pursuantandon thejudgmentnot astatement was

affirm.508:10, he a new action. Wemay bringto RSA
Fosters)(the thesued1988, and his wifeplaintiffIn theOctober

conversion, the defendantsalleging thatin andtrespassdefendants
rentsland and had collectedhomes on the Fosters’had mobileplaced

28,1990, trialtheOn Novemberpermission.without theirtherefrom
byand returnedcompletedto bestatementspretrialcourt ordered

4, be1991, partyor the wouldnoncomplyingMarch “defaulted/non-
(Manias, J.) nonsuited the Fos-8,On the Trial Courtsuited.” March

to a statement.pretrialters for failure file
reconsideration, that their failurefor statingThe Fosters moved

accident,to mistake or misfor-to a statement was duepretrialfile
J.)(Dickson,Trialtune, a the Courtneglect. Following hearing,not

the The not this decision.appealdenied motion. Fosters did
6, 1991, motionthe Fosters’ second for reconsiderationAugustOn

thewas Because appeal periodand to strike nonsuit denied.request
run,motion for had thefrom the of the first reconsiderationdenial

in-Fosters not butappealcourt ordered the case closed. The did
1991, astead, in initiated second actionby writ returnable October

defendants, of Theproperty.the theft real defend-against alleging
afterjudicata grantedmotion to dismiss on of res wasgroundsants’

motion for reconsideration was denied.hearing.a The Fosters’
Foster, brought appeal.Robert Sr. then this

508:10, a action isargues per-The that under RSA secondplaintiff
508:10, the “sav-after a of nonsuit. RSA so-calledjudgmentmitted

statute,” plaintiff“If is rendered theing judgment againstprovides:
therefor, or writuponin the time limited abroughtan action within

thethereon, by judg-the of action is notrightof error and barred
ment, yearin one after themaya action thereonbroughtnew be

Thus, a nonsuit forappealthe issue on is whetherjudgment.” sole
merits,onis a thepretrial judgmentfailure to file a statement

same causeby judicata a second suit thethereby barring allegingres
of action.
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In Barton, 433,Barton v. 435, 199,125 N.H. 480 (1984),A.2d 200
this court held athat default judgment entered against plaintiffthe
for tofailure with thecomply superior court discovery rules consti-

and,tutes a judgment thus,on the merits a allegingsecond suit the
same ofcause action is barred theby judicata.doctrine of res As we

out, default,pointed definition,“a by is a failure to take a re-step
quired the ofby procedure.”rules Id. Despite the of dif-application
fering terminology, we see no logical reason underwhy,

here,circumstances anpresent involuntary nonsuit for failure to
aobey court order should be- treated thandifferently a default for

Judg-failure obey (Second)to a court order. See Restatement of
(1980)§ments 19 for(judgment defendant ofbased on failure plain-

tiff to anobey order of courtthe bars actionanother on the same
claim).

A hearing was held in the firstFosters’ lawsuit expressly for
the ofpurpose theirdetermining whether failure to file a pretrial
statement accident,was the result of mistake or misfortune. Because

onthe record does not contain aappeal of thattranscript hearing, we
must assume that the trial court found the toFosters’ actions be the

addition,of neglect.result In at the onhearing the defendants’ mo­
dismiss,tion to the thatagreedFosters the only issue was whether

the nonsuit was with or prejudice.without The courttrial indicated
itthat carefullywould the file emphasizedreview and that it would

the motiongrant to dismiss if werethere no in fileindication the that
ofany the orders in the previous lawsuit could be construed as being

without prejudice. our ofWhile review the record does not contradict
conclusion,this an inexpress indication the first thatsuit it was dis­

missed with prejudice would have much ofprevented the confusion
in nonsuit,this A voluntary court,case. if byallowed the not ais bar
to a second action. Railroad,See v.Quarry 176, 177,78 N.H.Milford

982, (1916); (SECOND)97 A. 983 §RESTATEMENT OF JUDGMENTS 20
(1980) a(judgment for defendant not bar to a second action when
plaintiff oragrees to elects nonsuit prejudicewithout or court di­
rects case prejudice).dismissed without

We hold that the Fosters’ failure to withcomply the court’s
on theorder offiling pretrial statements theand dismissalresulting

a judgmentwas on the merits themprecluding availingfrom them­
selves of the statute. Thesaving trial court did not inerr dismissing

suit,the second which the plaintiff first,concedes is identical to the
groundson of judicata.res

Affirmed.
Thayer, sit;J. did not the others concurred.


