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Arnold, (CharlesJohn P. attorney general T. Giaeopelli, assistant
attorney general, on the brief and orally), for the State.

Shaheen, Gordon, (AndruCappiello, Stein & of Concord H. Vo-
linsky on the brief and orally), for the defendant.

Johnson, J. After a injury trial the (Mohl, J.),Superior Court
defendant,the Roberts,Russell A. was convicted of three counts of

(1986).witness tampering under RSA 641:5 We consider the merits
(1)of: whether the trial court lacked jurisdictionterritorial over a

witness counttampering (2)acts thatalleging Canada;occurred in
whether admission of hearsay statements made aby decedent to a
drug counselor aand psychologist was improper under New Hamp-

803(4)shire Rule of Evidence or violated the defendant’s confronta-
(3)tion rights; whether the trial court violated the defendant’s

confrontation rights or itsabused discretion by aallowing witness to
assert the privilege against self-incrimination on cross-examination,
even though the witness had not asserted the in aprivilege pretrial

(4)deposition; and the trial court should havewhether excluded evi-
dence of the defendant’s homosexual with therelationship oftarget
his acts of witness tampering. We affirm.

The defendant’s witness tampering convictions arose out of his re-
withlationship II,Gregory aBryar, seventeen-year-old witness

identified in underlying indictments charging the defendant with ob-
scenity, prostitution, and toconspiracy acquire cocaine. The defend-
ant car,offered a money, and an inapartment Canada to induce
Bryar to avoid testifying for the State in the underlying prosecu-
tions.
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1987, defendant, forty-who was abouttheMarchSometime before
Bryarsophomore.was a schoolold, Bryar, highmet whothree years

at trial indicatedTestimonyof and alcohol abuse.history drughad a
exchangein formoneyandBryar drugsofferedthat the defendant

sex.
the relation-1987, investigatingPolice beganIn March the State

1987, districtIn theApriland the defendant.Bryarship between
him to enter theto and ordereddelinquentcourt found beBryar

(Nathan AtBrody).CenterBrody DependencyNathan Chemical
from and alco-suffering drugasdiagnosedwasBrody, BryarNathan

hisDuringabuse.and was treated for substancehol dependency
in andBrody April Mayat Nathanresidential treatmentthirty-day

Trottier, anin with Claire1987, therapyparticipated privateBryar
brought BryarThe officer whoprobationcounselor.drugalcohol and

ongoing investigationalerted Trottier to theBrodyto Nathan had
sessions withDuringwith the defendant.Bryar’s relationshipinto

the de-Trottier, to had sexual relations withBryar havingadmitted
fromfendant, moneycocaine and for cocainehavingand to received

in for sex.exchangethe defendant
1987, relation-policeIn contacted the about hisearly May Bryar

Police searched theMay,the defendant. In late the Statewithship
him anddrughome and arrested for ob-possessiondefendant’s

1987, on includ-chargesIn the defendant was indictedscenity. June
in sex forBryar engagetoing prostitution (transporting

consideration), film minoran to a maleobscenity (showing explicit
birthdate), andby Bryar’s conspiracy (providingchild identified

cocaine). All of in-Bryar money and to thesetransportation acquire
as a witness.Bryardictments identified

1987, defendant,In and friendearly September Bryar, Bryar’sthe
Scott Shedd went to Montreal. Shedd heard the defendant offer

in to him inBryar apartment testifyingan Canada enable to avoid
the “case” the defendant. Shedd also heard the de-pending against
fendant offer and a car so that would hisBryar money Bryar change

There is evidence that the defendant a car intestimony. purchased
1987. He that he was it forSeptember originally buying Bryar,noted

changedbut later the title to reflect his ownapplication ownership.
1987,In for extortion fromBryar attemptedOctober was arrested

the in a atplaced programdefendant and was residential treatment
(Beech Hill). Hill,Hill Bryar diag-Beech At Beech wasHospital

hissuffering psychologicalnosed as from disorders related to rela-
intionship Bryar participated private therapywith the defendant.

Bollerud, inwith Dr. Kathleen a sessions Octo-psychologist. During
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1987,ber and November discussed with Bollerud his relation-Bryar
and confusion over theship expressed angerwith the defendant and
met a offi-testify. Bryardefendant’s inducements not to with police

cer while he was at Beech Hill.
1987,In on tamper-December the defendant was indicted witness

to to hising charges attempting Bryar change testimonyfor induce
car,him inmoney,or to elude a and anprocess by offering apartment

was not available to at the witnessBryar testify tamperingCanada.
trial, and all of the cases were not be-underlying ultimately prossed

himself in 1988.Bryarcause killed
death,In a after thepair pretrial rulings Bryar’s Superiorof

J.)(O’Neil, a ofaccepted privilege byCourt waiver the administrator
Bryar’s Hampshireof estate and found under New Rule of Evidence

803(4) testifythat Trottier and Bollerud could to statementsBryar’s
the defendant’s of or for sex andrevealing provision drugs money

car,the defendant’s of a and anconcerning promises money, apart-
J.)(Mohl,ment. The not alter rulings.Trial Court did these

I. Territorial Jurisdiction

juris-We first consider whether the trial court lacked territorial
diction over an indictment that “an officialcharging believing pro-

initiated,”or about to be theceeding pendingwas defendant
“to elude ...Bryar legal process by takingto induceattempted [him]

to and to rent an in The recordoffering apartmentCanada Canada.”
inindicates that the defendant offered to rent an Canadaapartment

for so that he could avoid The defendantBryar, testifying. argues
jurisdictionthat the trial court lacked territorial because the indict-

ment acts that occurred in Canada.charged
injurisdictionalThe defendant raised his a motion toargument

after the rested. This motion was denied. The defend-dismiss State
dismiss,ant his in a trial motion to whichargument postrenewed

was also denied.
Code, defined,territorial isjurisdictionUnder the State Criminal

discussion, as follows: be con-purposes person mayfor of this “[A]
of this state for offense committed hisany byvicted under the laws

if constitutesoccurringown conduct” outside this state“[c]onduct
thean to commit an offense under the laws of this state andattempt

625:4,that take within this state.” RSApurpose placeis the offense
1(b) (1986).

The criminal act under the witness statuteprosecuted tampering
in at issue is the “to induce orcharged attemptand the indictment

cause a to with the beliefperson” legal process,”otherwise “[e]lude
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to be instituted.”or about... is pendingan proceedingthat “official
the1(c) that defendant(1986). shows641:5, clearlyThe recordRSA
him, toagainst priorpendingwasproceedingan officialknew that

inCanada, he had been indictedbecausetrip toSeptember 1987the
pleas.not guiltyand had entered1987June

unavailing.argumentjurisdictionalthe defendant’sWe find
Bryarcauseor otherwiseattempt to inducedefendant’stheWhether

Canada,in orHampshire,in Newplaceprocess tooklegalto elude
wasthat the defendantThe remainsboth, is no factconsequence.of

distort­justice byofsystempervert Hampshire’sto Newattempting
The tamperingof courts. witnessfunction ourfindingthe facting

discoveringin theinterestan important public“protectsstatute
v. 125investigations.” Kilgus,and Stateintruth official proceedings

(1984). conduct,1208,745, A.2d The defendant’s739, 484 1213N.H.
ofdiscoveryto the thetook intended frustrateplace,wherever it was

727, 746,State,v. 308 Md.Penningtonin SeeHampshire.truth New
(1987). de­1216, properlythat the trial courtA.2d 1225 We hold521

the conduct vestedmotions because defendant’snied the defendant’s
1(b)625:4, as a mat­in this State under RSAjurisdictionterritorial

ter of law.

HearsayH.

statements, testimony ofBryar’s throughwhich were admitted
assertions,ofTrottier and Bollerud for the truth their constitute

theThe statements at issue concern de-N.H. R. Ev. 801.hearsay.
toBryarand he made to induce eludeidentity promisesfendant’s the

that admission ofor The defendant contendsprocess testify falsely.
of under the andhearsay rightthis violated his confrontation State

Constitutions, in admittingand that the trial court erred theFederal
803(4). analyzeofunder New Rule Evidence Wehearsay Hampshire

constitu-first because we assume that thequestionthe constitutional
guaranteesbe of trust-tional that thererequirement “particularized

662, 800,worthiness,” Cook, 655, 802v. 135 610 A.2dState N.H.
(1992) omitted), than the inrigorous requirementis more(quotation

803(4) that there “circum-Rule of Evidence beHampshireNew
hearsayof the statements.the “trustworthiness”indicating”stances

Ball, 226, 231, 347,124 471 A.2dwith v. N.H.Consistent State
the(1983), bythe constitutional claims advanced de­analyze351 we

state­considering admitting hearsayfirst whether thebyfendant
the of confrontationrightments in this case violated defendant’s

I,I, article15 the State Constitution. Part 15under article ofpart
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prevents the admission of a“hearsay other thanimplicating person
“the declarant” unless there are ‘particularized guarantees of trust­

Cook,worthiness.’” 662,135 at 610N.H. A.2d at 804 (quoting Ohio v.
Roberts, 56, (1980));448 U.S. 66 also v.see State McLaughlin, 135

669, 673, 809, (1992).N.H. 610 A.2d 811 This requirement ensures
that “‘adversarial would add little’” thetesting reliabilityto of the
hearsay. Cook, 662,135 N.H. at 610 A.2d at (quoting804 Idaho v.

805, (1990));497Wright, U.S. 821 see also 135 N.H. atMcLaughlin,
673, Here,610 A.2d at 811. as in Cook,and theMcLaughlin declar­
ant’s isavailability 672,not at issue. See 135 atMcLaughlin, N.H.

811;610 A.2d at Cook, 662,N.H.135 at 610 A.2d at 804.

Our standard of review is whether the trial court’s deter­
mination of particularized guarantees of trustworthiness is clearly

Cook, 662,erroneous. case,See 135 N.H. at at610 A.2d 805. In this
trialthe court thatidentified four factors represent indicia of“ample

reliability” Bryar’s tosurrounding statements Trottier and Boll­
(1)erud: Bryar made the instatements confidence to persons provid­

(2)ing his police;treatment rather than to the anBryar had “open
honest, (3)and professional Bollerud;with Trottierrelationship” and

Bryar cried forspontaneously twenty whenminutes he first admit­
defendant; (4)ted to had ahaving sexual with therelationship and

the statements therevealing identitydefendant’s and his sexual rela­
tionship with Bryar Bryar “in aplaced light maywhere others look'
unfavorably upon him.” note theWe that first three of these factors
resemble those that we identified as guarantees of inreliability
McLaughlin 674,Cook.and See 135 N.H. at 610McLaughlin, A.2d

(statementsat Cook,812 in benign 664,made setting); 135 N.H. at
(statements610 A.2d at 806 spontaneously reportedmade and to

persons). factor,trusted The fourth that Bryar identified thé defend­
ant a personas with he awhom had had homosexual relationship,
also bears on the ofreliability his Thestatements. record reflects
that Bryar afraid being homosexual;was of logicalconsidered a in­
ference is that he would not have storyconcocted a that would enable
Trottier and Bollerud to question his sexual preference. We conclude
that the trial court particularizedproperly found ofguarantees
trustworthiness sufficient to satisfy requirements I,the of arti­part
cle of15 the State Constitution.

The arguesdefendant that the trial court did not properly consider
Bryar’s tentative commitment to court-ordered therapy, revenge
motives, manipulativeand Thebehavior. record thesupports court’s

that offinding none these facts fatally impugned reliabilitythe of the



739

in thetherapy inpatientin privateBryar participatedstatements.
to obtainto Trottier and Bollerudand made statementsprograms

ofconfidentialityof theThat had been assuredtreatment. hemedical
to seekthat fabricated statementsdiminished the risk hetherapyhis

the defendant.revenge by incriminating
didFurthermore, Bryarthe conclusion thatsupportsthe record

and Bollerud’sto Trottier Bollerud.manipulatemake statementsnot
Bryar manipulative. Bryarthat not findshe didtestimony indicates

of weresubjectsBollerud details thatwith Trottier anddiscussed
with the de-him, relationshiphisto homosexualpainful including

heinitial to Trottier’s on whetherBryar’s inquiryreactionfendant.
oftwentythe minutessexually bybeen abused defendant washad

theemotional outburst whenspontaneous,Thiscrying.spontaneous
Bryarthe risk that calcu-name first arose diminisheddefendant’s

with the defend-relationshipof to a sexualadmittinglated the effect
if thebelieved his conversations withBryar arguablyant. Even

of out-dispositionhis of a lenientpolice improved receivingchances
him, hethere no reason to conclude thatstanding against ischarges

tostatements Trottiersimilar for his confidentialexpectationshad
in thatfind no merit the defendant’s contentionsand Bollerud. We

to police,information theTrottier and Bollerud disclosedimproperly
HillBrodyhis status at Nathan or BeechBryar improvedand that

All relevant facts the trialsupportthe defendant.by incriminating
notbehavior didBryar’s allegedly manipulativethatfindingcourt’s

of his statements.reliabilityundermine the
improperlylast contention is that the trial courtThe defendant’s

testimony Bryarthat truthful.therapists’ appearedconsidered the
of the contentionargumentfor the sake that defendant’sAssuming

correct, in theobserve that the trial court foundis we nevertheless
particularizedfactors noted above of trust-ample guaranteesfour

Bollerud, weof statements to Trottier and andBryar’sworthiness
Cook, 135clearlythis was not erroneous. Seefindingconclude that

662, reason,thisat A.2d at 805. For we hold that the admis-N.H. 610
of the defendant did not vio-Bryar’s incriminatingsion statements

I, ofrightthe of confrontation under article 15partlate defendant’s
I, 15 thispartthe Constitution. Because article affords defend-State

at least much from an unconstitutional admission ofprotectionant as
— —amendment, Illinois, —,v.hearsay as the sixth White U.S.cf.

(1992) 803(4)n.8, 736,112 (holding hearsayS. Ct. 742 n.8 that Rule
is rooted” for sixth amendment we needexception “firmly purposes),

independent analysis.not embark on an constitutional Seefederal
Cook, 661,135 at 610 A.2d atN.H. 804.
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no inFinding constitutional theinfirmity trial court’s weruling,
803(4). 803(4)consider whether the court properly Rule Ruleapplied

ancarves out toexception the rule foragainst hearsay
formade ofpurposes diagnosis“[statements medical or

treatment describingand medical history, or orpast present
sensations,symptoms, pain, or or the orinception general

character of orthe cause external source insofarthereof as
reasonably treatment,to orpertinent diagnosis regardless

made,of to thewhom statements are or thewhen state-
made, court,ments are if the discretion,in its affirmatively

finds that the proffered statements were under cir-made
cumstances indicating their trustworthiness.”

803(4).N.H. R. Ev.

There are three areas of for ainquiry court Ruleapplying
803(4): intent, Woods, 729,the declarant’s see v. 721,State N.H.130

1073, 1077-78 (1988);546 A.2d subject statements;the matter theof
and whether there are circumstances the trustworthinessindicating

803(4).of the statements. See N.H. R. Ev. Whether the statements
were to a aphysician,made or apsychologist, trained drug counselor

irrelevant,is admission,so as thelong qualifystatements for under
the rule. id.See The trial court has discretion in Ruleapplying
803(4), we willand not disturb a itruling clearlyunless is erroneous.
Woods, 725,N.H. at 546130 A.2d at 1075.

A court must find first that the declarant intended to make
the to 729,statements obtain a medical ordiagnosis treatment. Id. at
546 A.2d at finding1077-78. This be basedmay circumstantialupon

Gruber, 83,evidence. State 93,See v. 132 N.H. 156,562 A.2d 162
(1989). During private therapy Bollerud,with Trottier and re­Bryar
vealed the identity.defendant’s He also to hisdisclosed Bollerud

the thatanxiety promisesover thé defendant had made to induce him
not to incooperate prosecution of the underlying charges. Bryar was
sent treatment,to Nathan and Beech Hill forBrody anddiagnosis
and was ofaware the anddiagnostic therapeutic ofpurposes pri­his
vate withdialogues Trottier and Bollerud. was ac­Bryar able to

theknowledge dimensions of his drug abuse and mental health
problems while at BeechBrodyNathan and Hill. he notAlthough did
always adhere to the treatment both Trottier andregimens, Bollerud
testified that he inprogress therapy.made his Bollerud identified
Bryar’s developing ability to discuss with peers at Beech Hill his
sexual with the asrelationship defendant evidence of this progress,
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the he wasprogress making.indicated that he appreciatedand she
make theBryaran inference that intended tosupportThese facts

at anddiagnostic therapeutic purposes.statements issue for

Beech HillBrodyBecause at Nathan andBryar’s therapy
court-ordered, and he a desire to seek re­expressedwas because

Hill,while he was at Beech the defend­venge against the defendant
in that made theBryarant that the trial court erredargues finding

or treatment.diagnosiswith an intent to obtain a medicalstatements
not offerthe trial court’s that these facts doagree findingWe with

can infer that aBryar’s Although per­conclusive of intent. oneproof
a intends to medical atten­voluntarilyson who visits doctor obtain

tion, byis no inference that anecessary person placedthere
in no to secure aauthorities detoxification and treatment has intent

the was court-or­diagnosismedical or treatment. That treatment
a that made state­dered does not conclusion the declarantnegate

case,Inments to obtain a medical or treatment. this thediagnosis
successfullythat in and com­indicating Bryar participatedevidence

Hillat Nathan and Beechin-patient programs Brody sup­thepleted
the trial court’sports finding.

Furthermore, at Hill of a desire toBryar’s disclosure Beech
that he hadrevenge againstseek the defendant does not noimply

thatBryar dialogueintent to obtain medical assistance. knew his
confidential,Bollerud and that he said about thenothingwith was

permission.defendant would be disclosed without his There is no
indication that asked or Bollerud to hisBryar expected release

Bryar ragestatements the defendant. revealed his andincriminating
infantasies to Bollerud to her torevenge response attempts explore

himthoughts.his intrusive These afflicted thethoughts during day
sleepand his at We conclude that the trial court diddisrupted night.

not err in from all Bryarrelevant facts that intended toinferring
make the statements to diagnosisobtain medical and treatment.

admissible,To be the statements must describe medical his­
sensations,tory, or or their or to ansymptoms, pain, cause source

extent to or“reasonably pertinent diagnosis treatment.” See N.H. R.
803(4).Ev. fault anassigningStatements for are notinjury generally

treatment,to andpertinent identifyingstatements the whoperson
harmed a or victim areallegedly plaintiff generally inadmissible. See

(8th 1985).Renville, 430,United States v. 779 F.2d 436 Cir. Courts
have admitted the oftestimony psychologists physiciansand con­

statements madecerning by patients regarding identitythe of the
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if medicallysuch statements are for treat-perpetrator, necessary
ment or of sexual abuse and other or emotionaldiagnosis psychiatric

(sexualSee, abuse); 124disorders. id. at 436-39 v.e.g., Wyss,State
(1985)681, 707-11, 745,2d 370 757-59 over-(anxiety),Wis. N.W.2d

493,ruled on other v. 451grounds by Poellinger,State 153 Wis. 2d
(1990); 278,2 §752 see also MCCORMICK ON EVIDENCE atN.W.2d

(J. 1992).251-52 4th ed.Strong

atBryar drugwas treated for alcohol and dependence
Trottier,Nathan to there is aBrody. According psychological compo­

to for alcohol and addiction. Trottierdrug Althoughnent treatment
in oftrainingindicated that she has had no formal the treatment

abuse, that it for for aimportant drugsexual she stated is treatment
and alcohol to into the addict’s sexual rela­therapist inquire drug

if the sexual has been a source oftionships, particularly partner
anor has abused the addict. Trottier testified thatdrugs, sexually

reason for intimate associates who haveimportant identifying sup­
a substance abuser with is to screen who orplied drugs persons may

not tomay duringbe able offer rehabilitation or treatment.support
In the therapy addressingcontext of confidential with Trottier his
sexual the defend­relationships drug suppliers, Bryarand identified
ant as a sexual and as a who cocaine andpartner person provided

in for sex. Trottier thatmoney exchange also testified substance
turn to alcohol to trauma­may drugs dealingabusers and avoid with

tic or andRevealingincidents these facts to Trottierrelationships.
Bryarthe caused but Trottier testified that this waspolice pain, pain

because he was able to and confront thetherapeutic “open up”
facts,trauma. On these the trial court could find the state­properly

the not theidentity only descriptivements about defendant’s of
cause or of orBryar’s symptoms pain, reasonablysource but also

to Trottier’s treatment for the medical condition of chemi­pertinent
cal dependence.

Hill, Bryar diagnosedAt Beech was as from andsuffering
(PTSD)post-traumaticreceived treatment for stress disorder and

disorder,judgment drug depend­adolescent as well as and alcohol
ence. that the central trauma precipitating Bryar’sBollerud testified

the ofrelationship SymptomsPTSD was his with defendant. PTSD
theirthoughts. Bryar explained duringinclude intrusive to Bollerud

intrusive,thattherapy disrup­confidential sessions he suffered from
defendant,tive about his sexual with the andthoughts relationship

about how he should to the defendant’s to inducerespond promises
Bollerud,him not to aid the State’s to ado-investigation. According
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inabilitydisorder itself in an tojudgment respondlescent manifests
school, anBryar inap-to stressors. out ofappropriately dropped

stress,to derided him for his ho-propriate response peerswhen his
testimonymosexual with the defendant. Bollerud’srelationship

diagnosis Bryarindicated that it was for and treatment ofimportant
that know to that wasBryar alwaysshe the defendant’s name ensure

the same he source of hisspeaking personabout when described the
intrusive and the cause of the thatthoughts inappropriate responses

facts,were of his mental illness. the trial courtsymptoms On these
Bryar’scould find statements about the defendant’s and theidentity
he made to both of his andpromises Bryar descriptive symptoms

reasonably pertinent to her and treatment of hisdiagnosis PTSD
judgmentand adolescent disorder.

803(4)The final test under Rule is whether circumstances indicate
803(4).that the statements are R.trustworthy. See N.H. Ev. Because

we hold that there were sufficient of“particularized guarantees
confrontation,trustworthiness” to the defendant’s ofsatisfy right we

need not assess whether there were indi-adequate “circumstances
theircating trustworthiness.” We assume that the constitutional re-

cases,which in criminalquirement, applies only rigorousis more
reasons,than evidentiarythe standard. For the foregoing we hold

803(4).that the trial court Ruleproperly applied

III. Witness’s and Cross-ExaminationPrivilege

The next issue we address is whether the trial court violated the
rightdefendant’s of confrontation or abused its discretion curtail-by

cross-examination ofing Scott Shedd. Defense counsel to im-sought
Shedd’s at trialpeach credibility by that cocaineeliciting testimony

had Inimpaired his amemory. pretrial Shedd had notdeposition,
privilegeasserted the self-incriminationagainst and had sworn that

he had used and that hisdrugs, memory “very,was unclear.” Atvery
trial, Shedd testified that he had heard the defendant offer Bryar
inducements not to and that hetestify, marijuanahad used and alco-
hol while he was with butBryar, he asserted the privilege against

inself-incrimination toresponse cross-examination onquestions
whether he had used cocaine. The trial court accepted Shedd’s asser-
tion of the I,underprivilege part article 15 and the fifth amendment.
The defendant that the trial inargues court erred un-finding Shedd
available for cocaine,cross-examination torelating his use of and
that this finding violated the defendant’s confrontation right.

Ball, 231,Consistent 124 351,with N.H. at 471 A.2d at
we consider the defendant’s confrontation clause arguments under
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cases decidedI, We refer toarticle 15 of the State Constitution.part
anal­to aid our constitutionalonlyamendment Stateunder the sixth

(1991).678,172, 176,Gravel, 601 A.2d 680v. 135 N.H.ysis. See State
cross-­credibility througha witness’stoopportunity impeachThe

I, article 15byrights guaranteed partis an incident ofexamination
Benoit, 6, 21, 490v. 126 N.H.See Stateof the State Constitution.

673,Arsdall, 475 678295, (1985); Delaware v. Van U.S.A.2d 306 cf.
(1st dismissed,1992),Powell, 1, cert.(1986); v. 975 F.2d 3 Cir.Brown

— (1993). discre­—, 1035 Trial courts have “broad113 S. Ct.U.S.
Ramos, 121cross-examination. State v.scopetion” to limit the of

Arsdall,1122, 1124 (1981); at863, 866, 435 Van 475 U.S.A.2dN.H. cf.
from a trial court’s restric­constitutional violation results679. No

if counselcredibilityto defenseimpeachtions on questions designed
...the “sufficient informationallowed to elicit from witnesshas been

credibility.”the witness’sadequately gaugefrom which the canjury
(11th1225, 1227 1984); see alsoBurke, F.2d Cir.States v. 738United

(1st 1987),676, cert.F.2d 683-84 Cir.States v. 832Kaplan,United
(1988); Ramos, 866-67, atdenied, 121 at 435 A.2d485 907 N.H.U.S.

1124.

cred­case, counsel’s into Shedd’sinquiryIn this defense
I, juryarticle 15. The couldofibility requirements partsatisfied the

onprivilegefrom his assertion of theinfer that Shedd used cocaine
(“The privi­at 684 invocation of thestand. 832 F.2dKaplan,the See

Seifert,v. 648as a form of United Stateslege impeachment.”);acts
1980).(9th im­557, that cocaineBollerud testifiedF.2d 560-61 Cir.

read fromactuallyThe heard Sheddmemory. juryan abuser’spairs
anddrugsthat his use of “a lot oftranscriptearlier depositionhis

memoryhad rendered hisperiodthe relevant timeduringalcohol”
stated,times, “I don’tthirty-sixAt least Shedd“very, very unclear.”

recall,” de­remember,” memory“I or otherwise manifesteddon’t
nojury requiredcounsel. Thequestions posed byfects in toresponse

conclude that had Shedd’sdrugs impairedfurther information to
find no clear error of a con­relevant events. Weability to remember

the wit­in the trial court’s decision to allowstitutional magnitude
cross-­to curtailself-incriminationprivilege againstness’s

Because the sixth amendmenton his use of cocaine.examination
those affordedexceedingdefendant protectionsdoes not offer this

inI, 15, analysisnot make a federalseparatearticle we needby part
in trial court’sBrown, at 5 no error(findingthis case. 975 F.2dCf.

could assess witness’sjurylimitation on cross-examination where
in­minimum threshold level ofwas affordedbias and defendant

quiry).
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exercised itsthe court properlywhether trialnext considerWe
againstof the privilegeassertionacceptingin Shedd’sdiscretion

TheFederal Constitutions.under the State andself-incrimination
trialthe court’sresulted fromthat reversible errorarguesdefendant

to whethertestimony determineto depositionreview Shedd’sfailure
at trial.on therely privilegecouldShedd

itto the extentargument unavailing,isThe defendant’s
ad­to examine Shedd’sfailingerred bythe trial courtthatsuggests
ar­need not consider thistranscript.in Wedepositionthemissions

couldnothing pretrial depositionfind in thebecause we thatgument
at trial. It isprivilegeto therightwitness’s asserthave waived the

infor­self-incriminatingvoluntarily revealingafterthatwell-settled
tofifth amendmentmation, may squelcha not assert thewitness

367,States, 340 U.S.Rogersfor See v. Unitedelaboration.requests
(1951). However, that the waiver theis hornbook law [of“[i]t373

thein which witnesslimited to the particular proceedingisprivilege]
(1st 1976).1113,Cain, Cir.544 F.2d 1117States v.Unitedappears.”

the privilegetorightrule a witness’s assertmajority preservesThe
a Seeproceeding.distinct of Unitedsubsequent, stages singlein

(9th460, Cir.), denied,cert.v. 582 F.2d 464Trejo-Zambrano,States
(1978); Johnson, 1206,States 488 F.2d 12101005 United v.439 U.S.

1973)(1st jury or other(noting grandCir. that beforetestimony
rightdoes not waive to as­separate proceeding”and“preliminary

trial) omitted); 1at McCormick on Evi­privilege (quotationsert
Lavallee,dence, 140, 528; 207, 210,§ at State 119 N.H.v.supra cf.

(1979)480,A.2d assert(finding privilege400 482 that witness could
during probableat ontestifyingto avoid trial matters she addressed

to court that shehearing, despite per­cause her admission hadprior
causeduring probable hearing).herselfjured

thelongerThe rule a loss no than distinctprivilegethat of lasts
at the testified “consistent with the ofstage spiritwhich witness is

a in arecognizesbecause it that witness’s admissionsprivilege,”the
1exceed those made. McCor-appearance may previouslysecond

626, 635,Settle,also v. N.H.supra;ON see State 132mick Evidence
(1990). case,in in for895, NothingA.2d 900 the record this exam-570

that to instancesspecificindicates Shedd testifiedpreviouslyple, of
ofuse, drugs.”as to use “a lot ofopposedcocaine

of a at trial thansimilar to an examination witnessMore
affidavits,or a of ajury appearance exchangea grand pretrialeither

subjects a witness to effective cross-examinationtimely,deposition
transcriptoath a admissible that isgenerates potentiallyunder and
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available to all parties. Cases finding that a waiver of the privilege
extends beyond the stage of the case in which a witness was respon-
sive either facts, see,involve inapposite e.g., United States v. Parcels

Land, (1st36, 1990)903 F.2d 43 Cir. (holding that interestedof
party’s affidavit toopposed motion for summary judgment and gov-
ernment’s deposition to explore facts inasserted affidavit do not con-
stitute distinct or do notproceedings), recognize that later asser-
tions can offer further information,incriminating see, e.g., Ellis v.

States, (D.C.791,United 1969).416 F.2d 801 Cir. Using federal case
onlylaw as an inaid our analysis of the State constitutional question,
Gravel,see 176,135 N.H. at 680,601 A.2d at we find that a pretrial

deposition is a distinct proceeding for the purpose of determining
the effect of a ofwaiver the privilege against self-incrimination un-

I,der part hold,article 15. therefore,We that the trial court did not
violate the defendant’s right to confront witnesses and properly
found Shedd’s assertion of the privilege valid.

TV.Evidence Homosexual Relationshipof
The final argument that we consider on the merits is whether the

trial court erred in admitting testimony of the defendant’s homosex-
ual relationship with Bryar. The defendant contends that such evi-
dence was irrelevant and unfairly prejudicial.

The State introduced evidence that the defendant provided Bryar
and indrugs money forexchange sex, and Bollerud explained the

possible of apsychological impact homosexual relationship on an ad-
olescent male. The trial court found the testimony admissible as evi-
dence of a bad actprior motive,for ofproof N.H. R. 404(b),Ev. and
as moregenerally probative than prejudicial for aiding jury’sthe

of otherunderstanding evidence.

The decision to admit prior wrongs or bad acts as proof
of motive is discretionary. Simonds,State v. 203, 206,135 N.H. 600

(1991).928,A.2d 930 of aTestimony inrelationship which sex was
exchanged for drugs and money constitutes evidence of a prior

orwrong offense. A three-pronged governstest its admissibility:
“First, the evidence must be relevant for a purpose other than to
prove Second,character or disposition. there must be clear proof
that the defendant Third,committed the prior offense. the probative
value of the evidence notmust be substantially outweighed theby

ofdanger Aprejudice.” Id. defendant must show that the trial
court’s wasruling “clearly untenable or tounreasonable the preju­
dice of omitted).his case.” Id. (quotation[or her]
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statute,tamperingwitnessunder thea convictionTo obtain
a poten­wasBryarbelievedthat the defendanthad to showthe State

1211. Indictments742, A.2d atat 484125 N.H.Kilgus,witness.tial
to pur­with conspiracycase the defendantchargedtheunderlying
minor,afilm toexplicitanshowingforobscenitywithdrugs,chase

in forto sexBryar engagetransportingforprostitutionand with
drugshad stated he receivedBryarthatTestimonyconsideration.

ofdefendant’s actual belieffor sex made theinmoney exchangeand
ren­testimony alsomore Suchprobable.as a witnessstatusBryar’s

why promisedof the defendantthe versionlikelymore State’sdered
v. 125car, Whitney,Statecash, a address.a and CanadianBryar Cf.

(1984) that evidence1158, (holding636, 638-39, 484 A.2d 1160N.H.
Onfor witness tampering).of motiveproofconvictions ispriorof

of the defendant’sfacts, proofcould find clearthe trial courtthese
his motive forrelevant evidence ofwrongin the andpriorcomplicity

as a witness.removing Bryar
from evi-unfair resultedprejudicecontends thatThe defendant

for theBryar. inquirywith Thehis homosexual relationshipdence of
404(b) of un-dangerwhether theRules 403 and istrial court under

probativethesubstantially outweighsto the defendantfair prejudice
371, 375,Trainor, N.H. 540 A.2dv. 130value of the evidence. State

(1988). conviction, must dem-a the defendant1236, To reverse1239
unten-clearlywasdiscretionary rulingthe trial court’sonstrate that

Cochran,v.of his case. Stateprejudiceor unreasonable to theable
(1990).670, 756,672, 569 A.2d 757132 N.H.

relationships mayof a defendant’s homosexualevidenceAlthough
case, see Unitedit to the State’swhere is not centralprejudicialbe

(9th 1988), testi-475, & n.2 Cir.852 F.2d 478-79Gillespie,States v.
in forexchangeanddrugs moneythe defendant’s offer ofmony of

in the witness tamperingof a central issueproofsex was relevant
of the defendant’s beliefThe evidence was probativeprosecution.

in the andunderlying prostitutioncould be a witnessBryarthat
742, 1212.at 484 A.2d atSee 125 N.H.Kilgus,cases.drug conspiracy

theFurthermore, jurythat counsel screenedthe record indicates
Hood,v.homosexuality,on Statequestionswith voir direpanel cf.

(1989)606, 608, 995, that whether(noting557 A.2d 996-97131 N.H.
tojurors). respectits effect on Withprejudicialis concernsevidence

in whichwrong—a relationshiprelevant evidence of a priorthe
failedfor sex—the defendant hasmoney exchangedand weredrugs
or un-clearlythe trial was untenablerulingto establish that court’s

206,Simonds, at 600 A.2dto his See 135 N.H.prejudice.reasonable
at 930.
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The defendant thatargues unfair prejudice resulted from
Trottier’s testimony that Bryar’s probation officer alerted her to a
police investigation of “sexual-abuse issues” in Bryar’s relationship
with the defendant. Although the notice of appeal did not discuss the

ofadmissibility statement,this we consider it because it is subsid­
iary to the question of prejudice fromresulting ontestimony the

Sup.defendant’s homosexual withrelationship Bryar. Ct. R.
16(3)(b).

In a pretrial counsel,withcolloquy the trial court cautioned the
State not to use statements thedescribing asrelationship “sexual

trial,abuse.” At the court admitted Trottier’s statement with an in-
struction that it was not “offered for the truth contents,”of its but as
a description of information provided to Trottier.

Taken only as a description of information provided Trottier,to the
statement was relevant and probative. It cast light on Trottier’s ex-

forpectations Bryar’s therapy sessions and aided the injury assess-
hering ability to report accurately statements she attributed to

Bryar.
The court’s limiting instruction lessened the risk of unfair preju-

addition,dice. In we are not convinced that the defendant would have
been in a better ifposition the statement had been excluded. See

McCue,State v. 94, 107,134 N.H. 580,589 (1991);A.2d 588 State v.
Allen, 390, 397-98, (1986).128 N.H. 1263,514 A.2d 1268 Jurors
would have drawn similar inferences from other evidence that the
forty-three-year-old defendant had offered drugs and formoney sex
with Bryar, a seventeen-year-old with abuse,a ofhistory drug and
from evidence that Bryar believed his moneyweakness for had been
exploited by the defendant in their relationship. The defendant has
failed to establish that the admission of the statement with a limiting
instruction was clearly untenable or unreasonable to the ofprejudice
his case.

The defendant arguesalso that the trial court inerred admitting
Bollerud’s expert testimony that adolescent males may be confused

theirby physiologic responses to homosexual experiences, which she
described explicitly. Earlier testimony suggested that Bryar was
manipulative and had aexpressed desire to seek revenge against the
defendant. The trial court could find that Bollerud’s expert testi-

about amony man’syoung responses to homosexual experiences ex-
plained dimensions of Bryar’s psychological problems, demonstra-

Bryar’sted belief that therapy confidential,sessions were and conse-
quently countered inferences that revenge motives led toBryar dis-
cuss in therapy his relationship with the defendant. The trial court
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thanprobative prejudi-Bollerud’s statements morehave foundcould
brief,her explicit descrip-becausepurposes, especiallycial for these

clinical,to sexual arousal was asresponsesof physiologiction
lurid, emotionally-chargednot have induced anto and wouldopposed

Cochran, 672,at 569 A.2d at 757.reaction. See 132 N.H.
its discretion in admit-that the trial court did not abuseWe hold

Bryar.homosexual withrelationshipevidence of the defendant’sting
admittingnot demonstrated that such evidenceThe defendant has

of his case.prejudiceuntenable or unreasonable to theclearlywas
Id.

Issues Not PreservedV.

in the brief that were nei­The defendant raises three issues
court, in the notice of appeal.to the trial nor includedpresentedther

(1) Countyin Carroll for theimproperThese are: that venue was
indefendant a car Mer­charging purchasedthat theindictment

(2)falsely;to that the StateBryar testifyrimack to induceCounty
outstanding”sufficient evidence of forproduce “processfailed to

thean indictment that defendant offeredchargingconviction under
legal process”;in to induce to “eludeBryaran Canadaapartment

(3) pro­that of evidence the defendant’sregardingand introduction
to error. The defendant’sdrugs Bryar prejudicialvision of was

in appealto issues below and the notice of fore­failure raise these
713, 714-15,Peterson, N.H.our review. See State v. 135 609closes

446,749, (1992); McAdams, 445,A.2d 750-51 State v. 134 N.H. 594
1273, (1991); Menard, 708, 712,v. 133 N.H. 584A.2d 1273-74 State

Sup.(1990); 16(3)(b); WHARTON,1752, R. C. CRIMI­A.2d 754-55 Ct.
(C. 1989).34,§ at 189 Torcia 13th ed.NAL PROCEDURE

625:4,1(b) trialprovidedIn we hold that RSA the courtsummary,
that of thejurisdiction, therapists’ testimonyterritorial admission

mandates,the rules of and all constitutionalwith evidencecomplied
athat the limit on the cross-examination of Scott Shedd was legiti-

discretion,mate exercise of and that admission of evidence of homo-
reasons,sexuality foregoingwas not error. For the we affirm.

Affirmed.

THAYER, J., concurred the others concurred.specially;
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Thayer, J., I I, III,concur inconcurring specially: parts IV and V
of the majority While I with inopinion. disagree analysis II,the part

Cook,I concur in 655, 666,the result. See State v. 135 N.H. 610 A.2d
(1992)800, J.,807 (Thayer, concurring specially).
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