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HampshireThe State of New

v.

Leroy Sharon

25,March 1993

(DonaldHoward,Jeffrey Feith,R. attorney general senior assist-
ant attorney on the brief and forgeneral, orally), the State.

defender,M.Timothy Landry, appellate Concord,assistant of by
brief and for theorally, defendant.

Batchelder, defendant, Sharon,J. The Leroy was found guilty
(1986by 1992),of theft 637:4 &deception, RSA after aSupp. jury

J.)(Dickson,trial in InCourt.Superior substance the indictment
whichupon 21,1989,the defendant was tried that onalleged October

he obtained from Amello Trotta a sum of inmoney, excess of one
dollars, abythousand false thatcreating impression the defendant

residence,would build a at Trotta’s angarage which theimpression
indictment further the defendant notalleged did believe to be true.

(1)The defendant’s is based a claimappeal upon insufficiencyof of
(2)the to requisiteevidence show the intent to deprive; the admis-

sion of actbad evidence under Newsubsequent Hampshire Rule of
(3)404(b);Evidence and the trial court’s refusal to permit certain

cross-examination of the complainant’s attorney. For the following
reasons, we reverse.

The evidence the injury,before viewed the most tolight favorable
State,the is of Insusceptible being briefly summarized. September

1989, Mr. Trotta of aenquired neighbor concerning the builder of the
neighbor’s therebynew and was led to thegarage defendant. Mr.
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discussedresidence andmet at the Trottathe defendantTrotta and
Trotta determinedof a Mr.garage.constructionthe anddesign

and on Octo-with the project,later to forwardgothree weeksabout
a written memoran-1989, signedto terms and21, the two cameber

nothe madepriceset forth buttheir whichagreement,dum of
the work. Theor ofcompletiona of commencementreference to date

defendant,he, would obtainTrotta that theassured Mr.defendant
a partialasTrotta the defendantpaidthe Mr.building permit. $3260

said that he would ob-contract, and the defendanton thepayment
workand start the foundationnecessary building permitstain the
thatthe onpremisesTrottaWednesday. inspectedMr.followingthe

the defendantdone. Henothing pursuedfound had beenday and
himwith oncommunicatinginweeks but succeededensuingover the

him,assured “It willoccasion, time the defendantat whichonly one
11, Trotta con-Mr.it.” On Decemberworrydone. Don’t aboutget

for of con-a civil law suit breachwho institutedattorney,sulted an
downto recover thein Laconia District Court $3260tract the

Summary judg-damages.consequentialas well as otherpayment
in Trotta’s favor. The defendantin due course Mr.ment was awarded

bankruptcy.filed forsubsequently
to hearobjection,a defensetrial, was overjury permitted,At the

Edson. See N.H.testimonyin the of Williamact evidence offeredbad
404(b). had a withhaving experienceto similarR. Ev. He testified

in themoney expectationin the defendantpaidthe defendant that he
constructed, in fact Inno was built.garagea buthaving garageof

lot,was done on thecase, however, clearing workEdson’s someMr.
the factsfollowing giv-duringtook the summerplaceand the event

a offi-The also heard townjurybefore us.rise to the indictmenting
for the Trottacial, that defendant had appliedwho testified the

the andfee, had feesubsequentlya small andbuilding permit, paid
required.waszoninga variancethe returned becauseapplication

theon this evidenceThe first before us is whetherquestion
(1986statute, &RSA 637:4by deceptionverdict can stand. The theft

state,1992), of mentalhighest degree culpabletheSupp. requires
code,the criminal con­i.e., and, unlike most ofprovisionspurposely,

atto a caveat. Theamounting languagetains cautionary language
“Provided, however, not tothat an intentionissue states as follows:

that it will not shallknowledge performed,a or bepromise,perform
not per­from fact alone that the waspromisenot be inferred the

637:4,11(a). to othersrarely explainBecause personsformed.” RSA
culpableminds or mental one’sprocesses,the inner of theirworkings
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must, cases, here,mental state in most proven byas be circumstan-
tial evidence. It is fundamental to our that thejustice system where
State relies on circumstantial evidence to anprove compo-essential

case,nent of its such evidence must all rational conclusionsexclude
361, (1992);v. 136 N.H. 616except guilt. Haycock,State A.2d 481

(1985).Smith, 433, 436, 774,State v. 127 N.H. 503 A.2d 776

case,In this there was a of time of five or sixperiod probably
weeks, from the issuance of a until Mr.expected building permit
Trotta civil suit for breach of contract on or about Decemberbrought
11, in which the defendant failed to as His failureperform promised.
to inform Mr. Trotta that a variance would be therequired prior to

permitissuance of a was conduct on hisbuilding egregious part.
Nonetheless, despicable mayhowever the defendant’s conduct have
been, the State’s was to show that he the requisiteburden harbored

21, 1989,intent to deceive on October when he took Mr. Trotta’s
facts, State,money. favorablyOn all the viewed most to the the con­

duct here much irresponsiblewas as indicative of an member of the
in financialcommunitybusiness extremis on the threshold of bank­

as it was of a thief whom the statute was toruptcy punish.intended
not, therefore,A rational conclusion consistent with innocence could

be ruled out. inWe note that the conduct here is stark contrast to
Trainor, 371,that of the in v. N.H.defendant State 130 540 A.2d 1236

(1988), where a successfully prosecuted bydefendant was for theft
for out of electronicdeception seeking merchants andequipment

promising to deliver non-existent merchandise at reduced wholesale
inprices for in full in advance of Id. atexchange payment delivery.

372-73, 540 atA.2d 1237-38.
The of Edson was intestimony onlyWilliam the evidence this case

of the defendant’s conduct to thesubsequent charged conduct. Be-
cause that testimony activity equally guiltdescribes consistent with

innocence,or it does not the in thesupply missing proof defendant’s
i.e., 21,1989;prosecution, his intent on October Because we reverse

stated,on groundsthe we do not consider the of Newapplicability
404(b)ofHampshire Rule Evidence to bad acts or thesubsequent

alleged denial of cross-examination.

Reversed.

All concurred.


