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McLane, Middleton, (Ar-P.A.,Graf, Raulerson & of Manchester
brief,thur G. and L.Greene Ellen Arnold on the Mr.and Greene

for theorally), plaintiff.

P.A., (MarkBarto and ofPuffer, Concord H. on the briefPuffer
and for theorally), defendant.

JOHNSON, (thedefendant,J. The town),the Town of Wolfeboro
J.)fromappeals an order of the Superior Court (Temple, involving

plaintiffthe Paul plans restaurant,Dumont’s to adevelop apart-
ments, and a lot on his inparking property Wolfeboro. The plaintiff
planned to use an easement over townpassing property egressas an
from his proposed parking lot. The trial court found that the town

tofailed honor the plaintiff’s right way,of and that the town planning
(the board)board improperly plaintiff’sdenied the site review appli-

cation, which with allcomplied necessary regulations. The trial court
awarded compensation for the town’s temporary taking of the right
of butway, denied the forplaintiff’s request costs and attorney’s
fees. The plaintiff cross the ofappeals denial costs and fees. We
vacate the award of compensation occurred,because no taking but
affirm in all other respects.

1985,In November the plaintiff purchased a fire-damaged apart-
(New 109)ment onbuilding Center Street Hampshire Routes 28 and

in Wolfeboro with the intent of theconverting first floor into a res-
taurant and the second floor 1986,into two Inapartments. January

plaintiffthe appeared before the town planning board for a pre-ap-
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The indicated that restaurantsplan.discussion of his boardplication
in dis-zoningand were uses theapartments permissible plaintiff’s

trict, required park-but that the town ordinance more on-sitezoning
planthan the allotted.ing spaces

discussion, apurchasedthe theFollowing pre-application plaintiff
his restaurant. The back lot was land-proposedvacant lot behind
a twelve-foot-wide easement acrossunimprovedlocked forexcept

109 in 1962 the town tobytown to Routes 28 and deededproperty
in A thegranite separatedthe title. curbplaintiff’s predecessor

Thefrom the of land deeded as the easement.highway stripState
asubject municipalthe to the easement aspropertytown had used

approx-to Routes 28 and 109 sincedrivewayslot with twoparking
of the northernright way along1940. The deed theimately placed

it did not cross the lot.municipal parkingof the whereedge property
of Trans-The to the Newplaintiff applied Hampshire Department

(DOT) for a curb cut to Routes 28driveway permitfor aportation
requesteasement. The DOT denied the plaintiff’sand 109 from his

an of a law enacted after theinterpretation plaintiff’sunder State
IV(b)easement, 236:13, (1982),the see RSApredecessor acquired

to the easement had two curb cutssubjectbecause the town property
on 109. Theand less than five hundred feet of Routes 28 andfrontage

thelater a narrow corridor of land betweenplaintiff purchased
elimi-railroad and his restaurant. This did notproposedWolfeboro

aonlythe because the DOT issuedplaintiff’s parking problemnate
Street,for from Center across theone-way driveway permit ingress

corridor, area.parkingto the restaurantproposed
5, 1988,on to move one of theThe town selectmen voted October

to access to the lotexisting provide joint municipaltown’s curb cuts
recog-and easement. The board refused toplaintiff’s planningto the

cut, and thethe vote to commit the town to relocate the curbnize
movingreconsidered the matter. The town later proposedselectmen

in an for a to allowapplication driveway permitone of its curb cuts
to from the lot at the location of thehighway municipalaccess the

application.deeded of but the DOT denied theright way,
1988, JanuaryIn in inmeetings planningof the board heldpublic

7, 1989,1989, deviatingthe eitherplaintiff proposedand on March
wayof his deeded of to share one of the exist-rightfrom the location

cuts, to accommodatemovingcurb or one of the town’s curb cutsing
his easement.

atsubmitted a warrant article to the votersThe town selectmen
14, 1989, town an of themeeting proposing exchangethe March

throughfor a of access to the theright highwayeasementplaintiff’s
lot. The voters defeated the warrant article.parkingtown
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2, 1989,On May planthe board denied the siteplanning applica-
One that rejectedtion. board member testified the board the plan

end.proposalbecause the had reached a dead The boardparking
the asegresscited lack of from the area the reasonproposed parking

its orfor decision and noted that it made “no decision as tofinding
merits aspectsthe of other of the plan.”

mandamus,The inplaintiff petitions equityfiled for declaratory
judgment, damages, judicialand for review of the board’s decision

(1986) (amended 1991).under aRSA 677:15 meritsFollowing hearing
actions,theon consolidated the trial court determined that the town

had a duty plaintiff egressto allow the an from easementhis either
cuts,by relocating bythe curb or the topermitting plaintiff deviate

from the ofright waydeeded to one of thepass through existing curb
cuts. The trial plaintiff compliedcourt found that the had with all
necessary 7, 1989,site review regulations by March and that the

faith,board acted in inunreasonably, good denying plaintiff’sbut the
application. The trial court that hadconcluded the town temporarily
taken the of toplaintiff’s right access the andhighway awarded as
compensation monthly plaintiffthe rent the lost by being unable to

7,a restaurant in theoperate building since March 1989.

RightI. Wayof

The first issue is whether the trial court properly determined that
plaintiff passthe could the town’sthrough points ofexisting access

to the State highway by from the ofdeviating location the easement
identified in the deed. The trial court found that a inchange State

andlaw the town’s continuing use of two on Centerdriveways Street
obstructed the expressly right way,deeded of and that there was no
showing that the plaintiff’s deviation would unduly theburden town.

theDefining rights of the parties expresslyto an deeded
easement requires determining parties’ lightthe intent in of circum­
stances at the thetime easement granted.was v.N.E.Lussier Power
Co., 753, 756, (1990).133 179,N.H. 584 A.2d 181 base our judg­We
ment on this question of law on trial findingsthe court’s of fact. See

Inc.,Robbins v. Lake Ossipee 534, 536,Village, 118 N.H. 389 A.2d
940, (1978).941 Clear and unambiguous terms of a deed control how

intent, Lussier,we construe the parties’ see N.H. at 756,133 584
at 181,A.2d thebut law may imply supplemental rights. See

Sakansky Wein, 337, 339, (1933).v. 86 1,N.H. 169 A. The2-3 over­
riding principle defining parties’the ofproper exercise their rights is

reason,rule ofthe which gives “detailed to rightsdefinition created
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“or,used” in exist­actuallyeither the deed whosewordsby general
Robbins,339, 169 2; 118 N.H.law.” Id. at A. atimplied byence is cf.

in536-37, 942 trial court not err(holdingA.2d at that didat 389
rightinenjoymentto use and of beach deededfinding implied right

43, 672,Co., 38, 674beach); v. Hotel 68 N.H. 34 A.of to Whiteway
(Under(1894) what­grantees “by implicationtookexpress grant,an

enjoythem tonecessary [theto enablerights reasonablyever were
beneficially.”).easement]

a twelve-­case, predecessor purchasedIn the plaintiff’sthis
the highway,the back lot with Stateconnectingfoot-wide easement

The deedof the townnortherly edge property.therunning along
to overpassand could use vehiclesgrantor granteethat theprovides

1962,in thethe neitherof easement was deededright way.the When
apasshad to know that the State wouldtown nor the reasongrantee

drivewaymore than twoyears prohibiting permitslaw seven later
frontagea land a State unless theparcel abutting highwayfor of

IV(b).236:13,hundred feet. RSAthat exceeds five Seealong highway
tothe intendedfinding partiesthe thatsupportsThe record amply

thepass plain­that allow vehicles to fromcreate an easement would
a twelve-foot-wide ofspecified striptiff’s lot to the overhighway,

land.

340, 3,Wein, at theSakansky v. 86 N.H. at 169 A.Citing
mayoí an easement notbeneficiary expressthat thearguestown

deed,in a unless thewayof a of identifiedrightdeviate from the path
the deededphysicallyof estate has obstructedowner the servient

in tene­The inherent and servientrightsWe dominantway. disagree.
correlative, not of a estateare absolute. The owner servientments

an to the ex­byto use the land affected easementprivilegehas the
rightnot the dominant tenant’simpairthat his or her use doestent

(1863).539, Likewise, theColeman,v. 44 N.H. 544of See Beanway.
to dam­reasonably,must use the easement so as notdominant tenant

Thurston Enter­the tenant’s interest. Seeage possessoryservient
(1986).760,Baldi, 764, 297,A.2dInc. 128 N.H. 519 300v.prises,

on for a statement of the absoluteSakanskyThe reliancetown’s
deci-misplaced.and is Theof dominant servient tenementsrights

defendants, a servientin that the as owners ofSakanskysion was
estate, a that would obstruct thebuilding partiallynot erectcould

if the as the domi-way, they plaintiff,of even offeredrightdeeded
tenant, the estate.reasonable alternate route over servientnant a

340, Sakanskyat A. at 3. determined inSakansky, N.H. 169 We86
to a use of atenant’s make reasonablerightthat the dominant
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absolute, the ownersof is and that servient estateright waydeeded
from thehad no to the dominant tenant’s courseprivilege deflect

dicta,In the plaintiff,of deeded Id. we stated thatway.location the
tenant, no therightthe dominant had to use other land of defend-as

ants, tonecessary mayof how such other land be“regardless [the
how or suchregardless damageand of little inconvenienceplaintiff],

of the them.”might Sakansky’suse defendants’ land Id.[cause]
Sakanskydicta does not control this case. concerned a useful ease-

ment, of im-whose use the owners the servient estate threatened to
ruling preservedthe the dominant tenant’s to continuepair; right

an for ausing express purpose. Sakanskyeasement reasonable did
not inconcern what is at issue this case: an easement rendered use-

in its its purposeless deeded location for intended because the ser-
vient tenant’s use of affects how along-standing propertyits
relatively new State law to the Whether the domi-applies property.
nant maytenant deviate from the of under theseright waydeeded

is a to what arequiringcircumstances matter attention is reasonable
in ofallocation of benefits and burdens thelight contracting parties’

intent to permit traffic to the from the back lot.highway
We note that the result defendantsought by the would cast the

ofentire burden the State’s on theshifting legal landscape plaintiff,
predecessorwhose the easement under Stateacquired prior high-

way regulations. Parties to an easement grant may expressly provide
result,such afor but the town and the ex-plaintiff’s predecessor

issue,no onpressed apartwill this from an intent thatmanifesting
the thirtyeasement be located feet ofapproximately northerly the
town areaparking and that the easement connect the lot to theback

highway.State

grantedThe town the easement under consideration to the
plaintiff’s predecessor and retained ofownership the servient es­

easement,tate. Without the the proposed restaurant areaparking
an Theegress.lacks trial court found in that iteffect is the defend­

usecontinuing drivewaysant’s of the and cuts inexisting lightcurb
of the hasstatutory change plaintiff’sthat affected the toability use
his deeded easement. This conduct is the functional of theequivalent

or impairmentobstruction incontemplated Sakansky and Bean. The
trial court also found that the proposeddeviation theby plaintiff

undulywould not burden the upholddefendant. We such iffindings
they are supported by the evidence and are not as a mat­erroneous

Belmont,of 595, 597,ter law. See Batakis v. Town 135 N.H. 607of
(1992).956,A.2d 957 The record the trialsupports findings.court’s

circumstances,Under these the owner of the dominant mayestate
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neces-reasonablyextenteasement to thefrom the deededdeviate
Colcord,v. 59 N.H.highway. Haleyan to theegressto securesary Cf.

(1879) ofmay pathdeviate from7, that dominant tenant(holding9
to aroundreasonably necessary passto extenteasementprescriptive

tenant).servientbyobstruction created

plaintiffthe court’s that theTherefore, rulingwe trialuphold
reasonablywayof to the extentrightfrom the deededmay deviate

town each have access to the Stateso and the willnecessary that he
thatuphold findingwe thefrom their tenements. Becausehighway

trial court’s decision that theexists, upholdalso thean weegress
un­for lack wasegressof ofplan applicationdenial the siteboard’s

reasonable.

ApplicationPlanII. SiteDisposition of

plan-for an erroneousremedythat theargues properThe town
asof site theplan,not be theapprovalboard decision shouldning

case, consid-remand to the forin this but boardgrantedtrial court
the applicationof the The board deniedplan.eration of other aspects

made nobut expresslyof the town parking requirements,because
The town’s does notof the site briefplan.on otherfindings aspects

jurisdictionwithin the board’splanninganyhighlight requirements
onlythere arethe andby plaintiff’s application,that remain unmet

be nec-permits mightin that additionalthe recordvague indications
developed planned.if the asessary site were

of planningtrial court reviewauthorizingThe statute
evi­to additionalthe court discretion heardecisions grantsboard

481, 486, 997,A.2dBoard, 120 N.H. 417dence, PlanningPricesee v.
decisions.(1980), reverse, affirm, modifyor unreasonableand to1001

case, trial court not abuse its677:15, III, In this the didRSA V.See
in to the to the board.plaintiff’s plannot remanddecidingdiscretion

evidence, ontrial, trial courtfour-daycourse the heardthe of aOver
concerns,and assafety welfarecompatibility publicwithplan’sthe

The evidence-supportszoning requirements.as site review andwell
7,1989,March siteplaintiff’sthat thefindingthe trial court’s review

course, anynecessary regulations.all Ofwithapplication complied
rele­with allof the must be consistentdevelopment propertyactual

no error in trial court’sfind theregulations.and local Wevant State
to- the-'board forplaintiff’s applicationnot to thedecision remand

further review.
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III. Taking

nextWe consider whether the trial court found theproperly plain-
tiff entitled to for acompensation temporary taking. The trial court

$1,150 7, 1989,awarded the monthplaintiff per since March as com-
for the rents ifpensation plaintiffthe could have obtained his prop-

haderty received board for a restaurant andplanning approval
apartments.

or“[A]rbitrary unreasonable restrictions which substan­
tially deprive the owner of the ofeconomically viable use his [or her]

inland order to inpublicbenefit the some constitute away taking.”
Keene, (1981)590, 598,Burrows v. 121City 15,N.H. 432 A.2d 20of

omitted). An(quotation interest,easement is a aproperty and taking
thatof interest —whether temporary permanentor entitle—would

plaintiff just Keene,the to compensation. See Price v. 122City of
840, 841-42, 382,N.H. (1982);451 A.2d 383 Capitol &Plumbing

Heating State, 513, 515, 199,Co. v. 116Supply N.H. 363 A.2d 200-01
(1976); see also First Lutheran Church v. Los Angeles County, 482

(1987).304,U.S. A318 result fromtaking may applicationthe of an
ordinance alacking valid or frompurpose unreasonablyrestrictions

Burrows,aburdening particular owner. See 121property N.H. at
598, 20; Brentwood,432 A.2d at v.Metzger 497,Town 117 N.H.cf. of

(1977)503, 954,374 A.2d 958 that ordinance which(holding generally
promotes public welfare is unreasonable and unconstitutional as ap­

toplied landowner’s property).

The plaintiff argues that the town meeting vote and the
board’s denial of his site himplan deprived of his ofright way to
Routes 28 and 109. of each ofDisposing arguments,these we first
find that the voters’ action on the warrant article theinvolving plain­
tiff’s easement did not take the plaintiff’s The min­property rights.
utes of the town indicate thatmeeting the selectmen submitted the
warrant article to the voters see if the Town will vote“[t]o to author­
ize the Board of Selectmen to agrant right-of-way across town[the

inproperty] exchange the existing right-of-way across town[thefor
(Em­property] granted by the Town” to the plaintiff’s predecessor.

added.)phasis The voters did not circumscribe the exer­plaintiff’s
cise of his existing right; they proscribed the town’s of aexchange
new right of forway the easement.original plaintiff’sThe deeded
right of is away right to overpass the town’s property, and the exer­
cise of that under theright circumstances privileges the plaintiff’s
passage thethrough lot,municipal parking to the extent pas­such

issage reasonably necessary to secure an egress. The voters de-
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not thedepriveand their vote didproposition,feated a different
any property right.ofplaintiff

denial of sitethat the board’s hisargumentThe plaintiff’s
Erroneous boardunavailing.alsotakinga iswasplan application

orLmistaken4nt-erpretations_ofwaLicLmgulatkms.dif­decisions based
technically precise applications of invalid-ordi­frommateriallyfer

taking thenot effect a whendecision doesa mistaken boardnances:
of otherwise-validfrom misconstructiondecisionerroneous jesulted

337, 346, 615See Smith v. 136 N.H.Wolfeboro,Town ofRestrictions.
(1992). case, the plaintiff’sIn the board denied1252, 1257 thisA.2d

the effectlegalthe misconstruedbecause boardapplicationsite plan
vote, parking requirementsin of the on-sitelightmeetingof the town

properly perceivedIf the board hadordinance.zoningof the town
the location of his deededto deviate fromplaintiff’s privilegethe

meetingthat the townrecognizedwould haveof the boardright way,
an fromegressto constructabilityaffect the plaintiff’svote did not

isthe on-site ordinanceconstitutionality parkingoflot. Thethe back
lot satisfied theparkingthe plaintiff’s plannedatnot issue because

of mu­vote on the dispositionand the town’sparking requirements,
RSA 31:3authority.the voters’ Seedid not exceednicipal property

82, 43,Holden, 80, 105 A.2d 4599 N.H.(1988); v.deRochemont
(1954).

plain­theimpededmistaken decisionthe board’sAlthough
higherthat would generatehis into usespropertytiff’s conversion of

a This of therents, taking. appealascompensablethis loss is not
the decision-­completes governmentaldecisionerroneousboard’s

677:15, realiz­delayedand the plaintiff’sunder RSAmaking process
Seecompensable.is notduring processrents thishigheration of

hold,346, accordingly,A.2d at 1257-58. WeSmith, at 615136 N.H.
we reversetaking,a andcompensabledid not sufferthat the plaintiff

of lost rents.the trial court’s award

FeesAttorney’sandIV Costs

for costscross-appealthe plaintiff’swe considerFinally,
inthe town had actedtrial court found thatfees. Theattorney’sand

fees. suchupholdfor costs and Werequestfaith and denied thegood
byof law or unsupportedis as a matterunless it erroneousfindinga

346, at The rec­Smith, at 615 A.2d 1258.136 N.H.the evidence. See
677:15, thatprovidesVfinding.the trial court’s RSAsupportsord

unless it shallmunicipalityallowed theagainstshall not be“[c]osts
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... that theappear board acted in faith orplanning bad with malice”
in its decision. find inmaking We no error the trial court’s decision
not to award costs.

The forplaintiff argues an award of attorney’s fees because
the case required judicial tointervention secure his right to deviate
from the easement as a result of changed State highway regulations
and the town’s Anexisting driveways. award of fees may appro­be

ifpriate an unsuccessful party, anemiclitigating arguments that lack
a colorable basis in the facts and in the law as it is or arguably might
be, has compelled the prevailing to seekparty judicial intervention
to secure a clearly defined and propertyestablished Seeright.

Bradshaw,Adams v. 7, 16-17, 481,135 N.H. (1991),599 A.2d 487-88
—denied,cert. —, 112 (1992);U.S. S. 1560Ct. v.Dugas Town of

Conway, 175, 181-83,125 N.H. 71, (1984).480 A.2d 75-76 In this
case, the plaintiff did not suffer a as a resulttaking of the town’s
conduct. The town defended the byboard’s action inposing good
faith an argument reasonable,based on a mistaken,albeit inter­
pretation of the andrights duties of dominant and servient tenants.
Although we thatappreciate the grounds for awarding fees are flex­
ible, Adams,see Harkeem 687, 690,v. 117 N.H. 617,377 A.2d 619
(1977), we find no reason in this case to fromdepart the American
rule that each party Smith,bear its own fees. See 136 347,N.H. at
615 A.2d at 1258. We hold that the trial court properly denied the
plaintiff’s request for fees.

in part; reversed in part.Affirmed
All concurred.
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