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... that theappear board acted in faith orplanning bad with malice”
in its decision. find inmaking We no error the trial court’s decision
not to award costs.

The forplaintiff argues an award of attorney’s fees because
the case required judicial tointervention secure his right to deviate
from the easement as a result of changed State highway regulations
and the town’s Anexisting driveways. award of fees may appro­be

ifpriate an unsuccessful party, anemiclitigating arguments that lack
a colorable basis in the facts and in the law as it is or arguably might
be, has compelled the prevailing to seekparty judicial intervention
to secure a clearly defined and propertyestablished Seeright.

Bradshaw,Adams v. 7, 16-17, 481,135 N.H. (1991),599 A.2d 487-88
—denied,cert. —, 112 (1992);U.S. S. 1560Ct. v.Dugas Town of

Conway, 175, 181-83,125 N.H. 71, (1984).480 A.2d 75-76 In this
case, the plaintiff did not suffer a as a resulttaking of the town’s
conduct. The town defended the byboard’s action inposing good
faith an argument reasonable,based on a mistaken,albeit inter­
pretation of the andrights duties of dominant and servient tenants.
Although we thatappreciate the grounds for awarding fees are flex­
ible, Adams,see Harkeem 687, 690,v. 117 N.H. 617,377 A.2d 619
(1977), we find no reason in this case to fromdepart the American
rule that each party Smith,bear its own fees. See 136 347,N.H. at
615 A.2d at 1258. We hold that the trial court properly denied the
plaintiff’s request for fees.

in part; reversed in part.Affirmed
All concurred.
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onP.A., KerriganG.(Timothyof Nashua& KerriganHamblett
Asso-Brook Terrace Condominiumfor Borderorally),andthe brief

ciation.

Starr, se, filed no brief.proEdward

(Russell F. Hilliard andSmith,& of ConcordSandersUpton,
for the defend-brief, orally),Hilliardthe and Mr.onUptonGilbert

ants.

Gladstone, Babson-Reeddefendants,JOHNSON, The SumnerJ.
(Mt.Trust Ver-(Babson-Reed), Realtyand Mt. VernonCorporation

J.) jury verdict(Hampsey,non), from a CourtSuperiorappeal
Brook Terrace Condo-Borderplaintiffs,to theawarding damages

Association) Starr,(the a repre-and EdwardAssociationminium
Theunit owners.condominiuma class of individualofsentative

misrepresentation,for negligence,the defendantshad suedplaintiffs
inbecause of defectswarrantiesexpressof andimpliedand breach

by thecausedallegedlydevelopmentBrook condominiumthe Border
includingissues onmany appeal,raiseThe defendantsdefendants.
the trialto sue and whetherstandinghadthe Associationwhether

bymadeof remarksa mistrial becauseshould have declaredcourt
hold that theWeclosing argument.hisduringcounselplaintiffs’the
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sue,Association had to butstanding find that the plaintiffs’ counsel’s
closing argument contained allegations evidence,of facts innot as-

belief,sertions of the counsel’s personal and accusations and insinua-
tions of criminal conduct similar to conduct at inissue the trial. We
hold these comments to improperbe and incurably toprejudicial the

and, therefore,defendants reverse and remand.

We address the standing issue first. onRelying RSA 356-B:15
356-B:41,and RSA we find that the Association does have standing.

RSA 356-B:15 states:
declarant,“The owner,every unit and all those entitled to

occupy a unit shall with allcomply provisionslawful of this
chapter and all provisions of the condominium instruments.
Any lack of such compliance shall groundsbe for an action
or suit due,to recover sums for damages injunctive relief,or
or for any other remedy available at inlaw or equity, main-
tainable by association,the unit owners’ or by its board of
directors or any managing agent on behalf of such associa-
tion, or, in case,any proper by one or more aggrieved unit
owners on their own behalf or as a class action.”

RSA 356-B:41 instates pertinent part:
“I. toExcept the extent otherwise provided theby condo-

instruments,minium all powers and responsibilities with re-
gard maintenance,to repair, renovation, restoration, and
replacement of the (a)condominium shall belong to the unit
owners’ association in (b)the case of areas,the common and
to the individual unit owner in the case of any unit or any
part thereof. . . .
II. Notwithstanding inanything this section to the con-
trary, the declarant shall warrant or guarantee, against

defects,structural each of the units for one year from the
date each is conveyed, and all of the common forareas one
year.”

II ofParagraph 356-B:41,RSA together with 356-B:15,RSA plainly
grants the Association the authority to maintain a suit for breach of
express (thewarranty against declarant)Mt. Vernon and, provided
the Association can “pierce veil,”the corporate against Sumner
Gladstone. We read I ofparagraph RSA 356-B:41 as granting the
Association the toauthority maintain the other portions of its suit
against the defendants as well. As one component of the power to
repair is the authority to seek payment from parties whose actions
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work, it to thelogical interpretthe we think broadrepaircompel
for defectsas an association to sueallowingof this statutelanguage
PropertyNatelson,R.See Law ofin the common areas.

(1989)8.2.4, deci-(criticizing§ at 314-15AssociationsOwners
for lack fromstandingassociations ofbarringsions condominium

areas).in common positionfor defects the Our issuing developers
actof the condominium relat-by provisionsseveral otherbuttressed

associations,of condominiumresponsibilitiesthe anding powersto
(association self-governancefor manda-including RSA 356-B:35

(officer356-B:40, III association is topersonRSA of suitabletory),
(defaultassociation),on RSAservice of 356-B:42processreceive

areas),to common RSA 356-of in association deal withpowergrant
to obtain masterdelegee casualtyor its(requiringB:43 association

condominium), 356-B:46master insurance for and RSAliabilityand
(creates of association for assess-unpaidlien for the benefit the

lien, associationments, impliesto enforce and thatprovides for suit
suit assessments without lienmay bring procedure).to recover

356-B:41,1, appliesthat toonlyThe defendants RSA defectsargue
intothe Association came exist-arisingin the condominiums after

that, into afterthe Association came existence theence and because
I,constructed, 356-B:41, applywere RSA does not here.buildings

I,356-B:41, about the of thenothing timingdisagree. saysWe RSA
creation,of and instead de-or the unit owners’ association’sdefects

regardand with to“powers responsibilitiesscribes the association’s
restoration,maintenance, renovation, and ofreplacement”repair,

will not a qualifica-without limitation. We createthe common areas
not mandatedplainly bythat isauthoritytion to the Association’s

legislature.the
closing ar-now turn the of the counsel’squestion plaintiffs’We to

issue follows. AtThe to this are asnecessaryfacts resolvegument.
atimes, was stock-sixty percentGladstoneall relevant Sumner

Babson-Reed, that built Border Brookthe thecorporationholder of
Vernon,as as the trustee of Mt. thewelldevelopment,condominium

trial, plaintiffsAt the introducedand seller.condominium’s declarant
in anenterprises attemptof funds and shamtestimony commingled

personallythe veil” and hold Gladstone liable.to “pierce corporate
funneledthat Gladstone theIn theparticular, plaintiffs argued

privateMt. into his accounts af-of and VernonBabson-Reedprofits
organi-claims theseagainstpotentialhe learned of the plaintiffs’ter

security expenseown at the ofzations, thus his financialprotecting
just claims.the plaintiffs’



15

plaintiffs’ byThe court addressed the claimsuperior instructing
the the of the veil.” Thejury “piercing corporateon doctrine rele-
vant of theportion instruction reads:

a“This doctrine in New which allows aHampshire plain-is
tiff to the veil and onpierce corporate thereby place liability

ifmayan be a made thefindingindividual. This done is that
in wayor trust has been used such acorporate entity entity

as to an or fraud apromote injustice upon plaintiff making
the claim.

In this the ofregard, respect liabilitywith to issue con-
Gladstone,Sumnercerning you may followingconsider the

factors:
one, an unfair unjustNumber whether and result would

occur, you disregardunless formalthe existence of the trust
or corporate entity.

orWhether the trust was orcorporation established car-
ried on without assets to meet its anticipated[sufficient]
debts and obligations.

accounts, records,The ofintermingling properties, em-
andployees, bybusiness transactions the trust or corpora-

tion.
orWhether the trust corporation substantially depleted

its assets after advised that inbeing defects existed the con-
dominium projects and claims were threatened or actually
filed seeking damages.”

The plaintiffs’ counsel’s closing argument, which immediately pre-
ceded instructions,the court’s jury contained the following remarks.

“Mr. Gladstone is not here on criminal charges. We are not
crimes,himaccusing of ofany although some the evidence

may to thatsuggest you his conduct was thanless law abid-
. And I’lling. .. also submit Iyouto that believe there was

probably another association indown Florida that is having
the profits from atprojecttheir skimmed off this time so
that willthere be no money available to them either when

find outthey the kind of problems have onthey their proj-
ect.”

The objecteddefendants to these statements and asked afor mis-
trial. The court theirdenied and arequest gaveinstead curative in-
struction, first areading verbatim oftranscript the offending
excerpts jurorsto the and then them “toinstructing give those com-
ments now stricken absolutely no consideration inwhatsoever the
course of your deliberations.”
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the of coun-denyOn the do not theirplaintiffs improprietyappeal,
remarks, that the court’s instruction curedsuperiorsel’s but assert

maythe statements have caused the defend-any prejudiceundue
that,defendants, hand,ants. on the other maintain under theThe

circumstances, remedy.a was only agree.mistrial the suitable We
It andrarely ordinarilyMistrial an is usedexceptional remedy.is

extraordinaryfor situations.reserved

of denial of a motion for a mis-“The standard of review the
the trial court abused its discretion. Thetrial is whether

for a mistrial is the existence of some circum-grantingbasis
may done if thejusticewhich indicates that not bestances

The remarks or the conduct musttrial continues to verdict.
inadmissible; they must constitute anmerelymore thanbe
thatinjustice by jurycannot be cured instruc-irreparable

Thus, if introducedprejudicial testimonyeven wastions.
defendant, maythe for mistrial be deniedthe motionagainst

are to be followed.”presumedbecause curative instructions
(1988)Lemire, 552, 554-55, 425,543 A.2d 426-27State v. 130 N.H.

(citations omitted).quotationand
a trial deter­is accorded to court’susuallydeferenceAlthough

id., witharea, groundsin this see the deference varies themination
580, 584,v. 132 567 A.2dalleged, Hartford,for State N.H.mistrial cf.

(when(1989) mistrial, this577, trial court motion forgrants580
given;of varies to the reasonsscrutiny accordingcourt’s the decision

deadlocked, trial court’s declaration of mistrialjury appearedwhere
affirmed). a judge’sFor we have trialreadily example, upheldwas

a declaration of mistrial wherechoice of curative instructions over
Ellison,v. 135ambiguous,the remarks were see Stateoffending

4, 477, (1991),1, complaining partyN.H. 599 480 where theA.2d
himself,the on see v. Ha­problemto have Panasappeared brought

976,591, 614-15,129 N.H. 529 990rakis K-Mart A.2dCorp.,&
effect of the remarks(1987), and where the incremental prejudicial

minimal, 119Goffstown,v.seemed to have been see Blais Town of
(1979). hand,619-20, 295,613,N.H. A.2d On the other406 299-300

of for where counselwe have reversed the denial a motion mistrial
issue, v.a see Stateopinionoffered his or her on materialpersonal

(1987) (curative1, 4, 1385,532 A.2dBujnowski, 130 N.H. 1387-88
insufficient); also N.H. R. Prof. CONDUCTinstructions held see

3.4(e), a criminal conduct of the defend­and where witness alluded to
124 N.H.Woodbury,the see State v.charged,ant similar to conduct

(1983) (curative218, 221, 1302, 1305A.2d instructions held insuf-469
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fieient); 176, 179, 108,LaBranche,State v. 118 N.H. A.2d 110385
(curative(1978) instructions, had would have beenthey given,been

insufficient). context, weOutside the mistrial have also reversed a
verdict an attorney’s closingwhere statement included assertions of

Lake, 820,in evidence, 822-23,crucial facts not see State v. 125 N.H.
1048, (1984),485 A.2d 1051 inalthough our decision depended large

instructions,on the trial topart judge’s givefailure curative id.
Here we have a that of theclosing statement combines most ele­

ments Bujnowski,found so abhorrent in LaBrancheWoodbury, and
First,Lake. the plaintiffs’ counsel asserted facts not in byevidence

that conductinsinuating profitsGladstone’s was criminal and that
were “skimmed” from a inbeing projectcondominium Florida. See
Lake, 822, 485 Second,125 N.H. at A.2d at attorney1050. the offered

opinionhis on a material “Ibyissue believe therestating, proba­was
inbly another association profitsdown Florida that is thehaving

from their skimmed off at soproject this time that there will be no
money to themavailable either when find out kind ofthey prob­the

added.)lems onthey have their project.” (Emphasis As the allega­
tion of behaviorsimilar at the Border Brook projectcondominium

one ofwas the main ofcomponents the toplaintiffs’ attempt hold
liable,Gladstone the apersonally directlyassertion went to material

See Bujnowskiissue. supra. Finally, the remarks of coun­plaintiffs’
sel were likely interpreted the as assertionsby jury of criminal con­
duct similar to the conduct alleged groundsas for “piercing the
corporate 221,veil.” See 124Woodbury, 1305;N.H. at 469 A.2d at
LaBranche, 179,118 N.H. at 385 A.2d at 110. The phrase “having the

fromprofits projecttheir off”skimmed has a criminaldecidedly ring
it;to withcombined the attorney’s allegationearlier that “some of

the mayevidence suggest youto that his conduct was less than law
abiding,” unfairlythe prejudicial effect is obvious.

The Association maintains that the trial in­judge’s curative
structions were sufficient to remove the oftaint their im­attorney’s

comments, andproper that therefore mistrial was not the proper
Lake, (whereremedy. 125 822-23,N.H. at 485 A.2d at 1051 noCf.

curative given,instructions prosecutor’s assertions of crucial facts
reversal).innot compelled favor,evidence a In the Association’s we

note that case,this is not a criminal as were Bujnowski, Woodbury,
LaBranche,and the above;mistrial cases described Gladstone’s lib­

stake,iserty not at plaintiffs’and the counsel’s of per­statement
sonal belief notmight have influenced the asjury publicmuch as a

4,seeprosecutor’s opinion, 130 N.H. at atBujnowski, 532 A.2d 1387.
think, however,We that these factors are theoutweighed by sheer
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statements wereways offending improper.of in which thenumber
error, isolation,in insufficient to mandatewould beany onePerhaps

Moreover,mistrial, find them sufficient. hereconjunctiona but in we
once,remarks notimproperthe heard the counsel’sjury plaintiffs’
argu-counsel hisplaintiffs’ completed closingbut After thetwice.

toment, portions jurorstrial the offensive therepeatedthe court
they justhadignorethem to whattellingword-for-word before

hisregret atplaintiffs’ expressedEven the counselthoughheard.
nothese circumstances instructionremarks, we hold that under

injustice theirreparable byto cure the causedcould have sufficed
A mistrial was required.counsel’s remarks.plaintiffs’

in thenot here to hobble a trial court’s discretionWe do intend
the a curative instruc­jurycase choose betweenordinary givingto

180,trial, LaBranche,see 118 N.H. atcontinuingtion thesimplyand
(curative only tomay emphasizeat 110 instruction “serve[]385 A.2d

maythat bedo we mean to the bell neverimplythe norprejudice”);
556, 564,Hunter, 561,132 567 A.2d 568see v. N.H.“unrung,” State

(1989) (court bycurative instructions are followedpresumes that
case,Instead, in such asmerely extraordinaryhold that thejury). we

one, successfullyloud be dampened.the is too tosimplythis bell
we now address those additionaljudicial economy,For the sake of

re-likely againthat are to arise onraised the defendantsbyissues
to on the evidencedepend heavily particularand do not appearmand

First, theargueat trial the defendants thatthe below.presented
negli-in their motion to dismiss thedenyingcourt erredsuperior

The plaintiffs’the action.plaintiffs’ negligenceofgence portion
fails, it “eco-argue, alleges purelyclaim the becausedefendants

Theloss,” injury.than ordamage personalnomic rather property
Association, onlyclaimnegligence allegesfor its denies that thepart,

loss.”“economic

a ordi­plaintiff maywith defendants that notagreeWe the
Seepurelyin a claim for “economic loss.”narily negligencerecover

Morris, 358, 951,Inc., 364, 954128 N.H. 513 A.2dEllis v. Robert C.
(“economic action;(1986) in “eco­loss” not recoverable negligence

in adefined, as the decrease value ofthings,nomic loss” otheramong
otherit in overruled onquality), groundsbecause is inferiorproduct

(1988);782,N.H. 547 A.2d 290 see alsoby v. 130Lempke Dagenais,
(“It792, major­at is that130 at 547 A.2d 296 clear theN.H.Lempke,

.”);in tort.allow loss . . W.ity recoveryof courts do not economic
the Law of Tortsal.,et Prosser and Keeton onKeeton

(5th 1984)101, (similar); Speidel, Theory,.Warranty§ at 708 ed.
theLoss, Privitythe Once More intoRequirement:Economic and
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(similar).(1987) not9, agree,We doVoid, L. 18-1967 B.U. Rev.
in their neg-thehowever, alleged by plaintiffsthat all the damageof

The plain-of “economic loss.”categorytheclaim falls withinligence
that, defendants’writ, due to thefor assertsexample,tiffs’

Brook Ter-210 and 310 Borderbuildings“the onroofsnegligence,
and as aand defectiveinadequatethe enclosure arepoolrace and

the buildingsto flow intowater has been allowedresult therefore]
(Em-damages.”as as exteriorbelow, interior wellcausingand units

added.) that the defend-not as a claimread this assertionWephasis
defective, as a claim that the defendants’is butproduct simplyants’

harm to the condominiumaccidentally causedproductdefective
such, for “economic loss.” SeepurelyAs it is not a claimproperty.

otherplaintiffs allege damagethe extent that thesupra.Ellis To
loss,” courtsuperior properlywe find that thepurelythan “economic

it to the court onto their claim. We leavenegligencerefused dismiss
assertallegations purelyto which particularremand determine

loss,” “eco-purely“economic and which do not. Those that do assert
negligenceloss” cannot maintained as a claim.nomic be

inSecond, the defendants that the court erred re-argue superior
is limited tojury implied warrantyto instruct the that anfusing
of time. Seeperiodlatent defects discoverable within a reasonable

794, 297. The Association appar-130 N.H. at 547 A.2d atLempke,
and insteadently disagree principledoes not with this established

the on to theright appeal challenge superiordefendants’disputes
of its instruction. Because reverse this casecourt’s formulation we

proceduralother do not address the Association’sgrounds,on we
in-contentions direct the court on remand tomerely superiorand

clude in its the limitation described above.instructions
Third, toplaintiffs properlythe defendants contend that the failed

theindividually,their claim Sumner as alterplead against Gladstone
thisentity, argu-of the trust Mt. Vernon. The baseego defendants

on the of the “Due to the conductwording plaintiffs’ pleadings:ment
in the of contract andagentsof Sumner Gladstone and his breaches

piercedtorts the veil must be and Sumneralleged, corporateas
added.)egoGladstone is under alter doctrine.” (Emphasisliable the

veil,” rather“corporateBecause the used the term thanplaintiffs
veils,”and trust the defendants maintain that the“corporate plain-

againsttiffs should not been allowed to sustain their actionhave
Gladstone with to the actions of the trust.regard

containingThis has little merit. The theargument pleading
amend,to in thelanguage plaintiffs’ plain­above is the motion which

followingtiffs asked the court to “allow the amendment tosuperior
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Gladstone, individuallythe Sumner and ascomplaint against
added.) motion thatchargestrustee.” The Gladstone(Emphasis

himself, realty corpo-funds between the trust and the“commingled
ration,” added), in fact the who was in(emphasis entityand “was
control of the construction and of the condominiumdevelopment”

amend,find that the motion to taken as aproject. plaintiffs’We
whole, informed the defendants that the wereadequately plaintiffs

to hold for the actions of Mt. Ver-attempting responsibleGladstone
non, trust, Babson-Reed,the as well as the See R.corporation.

HampshireWiebusch, Practice,4 Civil Practice andNew
(1984).225,§Procedure at 164

sue,sum,In thatstandingwe hold that the Association had to but
the counsel’s remarks contained incura-plaintiffs’ closing improper,

statements. reverse the verdict for thebly prejudicial plaintiffsWe
a trial in accordance this opinion.and remand for new with

Reversed and remanded.

All concurred.
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