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the complaint against Sumner Gladstone, individually and as
trustee.” (Emphasis added.) The motion charges that Gladstone
“commingled funds between himself, the realty trust and the corpo-
ration,” (emphasis added), and “was in fact the entity who was in
control of the construction and development” of the condominium
project. We find that the plaintiffs’ motion to amend, taken as a
whole, adequately informed the defendants that the plaintiffs were
attempting to hold Gladstone responsible for the actions of Mt. Ver-
non, the trust, as well as Babson-Reed, the corporation. See R.
WIEBUSCH, 4 NEW HAMPSHIRE PRACTICE, CIVIL PRACTICE AND
PROCEDURE § 225, at 164 (1984).

In sum, we hold that the Association had standing to sue, but that
the plaintiffs’ counsel’s closing remarks contained improper, incura-
bly prejudicial statements. We reverse the verdict for the plaintiffs
and remand for a new trial in accordance with this opinion.

Reversed and remanded.

All concurred.
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John P. Arnold, attorney general (John A. Curran, attorney, on

the brief), by brief for the State.

James E. Duggan, chief appellate defender, of Concord, by brief
for the defendant.

HorTON, J. The defendant, Douglas Surette, was convicted fol-
lowing a jury trial in Superior Court (Murphy, J.) of being a felon in
possession of a dangerous weapon, RSA 159:3. On appeal, the de-
fendant claims that there was insufficient evidence to support a find-
ing that the so-called “zip gun,” which formed the basis of his arrest,
constituted a dangerous weapon. We reject the defendant’s claim and
affirm.

On May 27, 1991, police officers were dispatched to the defendant’s
residence on Elm Street in Manchester in response to a reported
suicide attempt. The officers found the defendant in his apartment
holding a so-called “zip gun” to his mouth. The device was con-
structed from a plastic pen casing with a bullet affixed to one end. A
section of wire had been insertad in the casing and secured to a rub-
ber band. When approached by the officers, the defendant pulled
down on the rubber band as he held the zip gun to his mouth. The
officers subdued the defendant and confiscated the zip gun. The de-
fendant, who has a criminal record, was arrested and later indicted
for being a felon in possession of a dangerous weapon. Under RSA
159:8, it is a class B felony for a convicted felon to “own or have in his
possession or under his control a pistol, revolver, or any other fire-
arm, or slungshot, metallic knuckles, billies, stiletto . .. or any other
dangerous weapon.”

At trial, the defendant’s primary contention was that the State
could not establish that the zip gun was a dangerous weapon because
the State had not tested the defendant’s zip gun to determine if it
was capable of being discharged. The State, however, called as wit-
nesses the arresting police officers, who testified that they had rec-
ognized the device taken from the defendant as a zip gun based on
their prior experience with such weapons. The State also called a
firearms expert, who testified generally about the construction and
operation of such devices. The expert explained that a zip gun is
fashioned by running a piece of wire through a plastic tube, and then
connecting the wire to a rubber band. The wire functions as a firing
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pin, and the rubber band serves as a firing mechanism to propel the
wire into a bullet attached to the top of the tube. The expert testified
that the device found in the defendant’s possession was a zip gun. His
testimony regarding the operation of a zip gun was based on, and
illustrated by, the subject weapon.

At the close of evidence, the defendant moved for a directed ver-
dict. He argued that because the State had not established that the
defendant’s zip gun was capable of being fired at the time of his ar-
rest, there was insufficient evidence that the device was a dangerous
weapon within the meaning of RSA 159:8. The superior court denied
the motion, but instructed the jurors that “to find that the defendant
in this case possessed a dangerous weapon, the State must prove
beyond a reasonable doubt that the instrument, this zip gun . . . was
capable of being discharged and inflicting bodily injury at the time
that he possessed it.” The jury convicted the defendant of one count
of being a felon in possession of a dangerous weapon. On appeal, the
defendant contends that the trial court erred in denying hlS motion
for a directed verdict.

Il Inan appeal of the denial of a motion for a directed verdict
based on sufficiency of the evidence, the defendant carries the bur-
den of proving that “no rational trier of fact, viewing the evidence
most favorably to the State, could have found guilt beyond a reason-
able doubt.” State v. Evans, 134 N.H. 378, 383, 594 A.2d 154, 158
(1991) (quotation omitted). The jury is free “to determine the weight
and credence to be given the evidence at trial, and to reject any in-
ferences urged by the defendant.” Id. at 384, 594 A.2d at 158 (cita-
tion and quotations omitted).

Il We hold that the State’s evidence was sufficient to support
a finding that the defendant possessed a dangerous weapon. We note
that if, as the jury found, the zip gun was capable of discharge at the
time of the defendant’s arrest, as a matter of law it would constitute
a dangerous weapon. Although the defendant’s zip gun had not been
test fired, we join courts in other jurisdictions which have held that
proof of a firearm’s operability can be established beyond a reason-
able doubt by testimony of witnesses who were in a position to ob-
serve the weapon and the circumstances surrounding the crime. See,
e.g., State v. Murphy, 49 Ohio St. 3d 206, 208, 551 N.E.2d 932, 935
(1990); Commonwealth v. Layton, 452 Pa. 495, 498, 307 A.2d 843, 844
(1973).

At trial, the arresting police officers provided a firsthand deserip-
tion of the defendant’s zip gun and noted they had recognized the
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device as a result of their prior experience with similar weapons. In
addition, the officers explained that the defendant had handled the
zip gun in a manner indicating that he had every expectation that the
device, if manipulated correctly, would discharge. This is not a case
where testimony was offered as a substitute for a weapon that had
been lost or was otherwise unavailable. Cf State v. Gantt, 101 N.J.
573, 578, 503 A.2d 849, 850 (1986); State v. Millett, 392 A.2d 521, 527
(Me. 1978). To the contrary, the State’s firearm expert had examined
the defendant’s zip gun before trial and gave uncontested testimony
that the device was a zip gun. In addition, the jurors themselves were
allowed to examine the zip gun to evaluate the accuracy of descrip-
tion testimony provided by the State’s witnesses.

We conclude that the State’s evidence was sufficient for the jury to
find beyond a reasonable doubt that the defendant’s zip gun consti-
tuted a dangerous weapon, and thus affirm.

Affirmed.

All concurred.
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