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Inweapons.with similarof their prior experienceas a resultdevice
had handled thethat theaddition, defendantexplainedthe officers

that theevery expectationthat he hadindicatingin a mannerzip gun
This is not a casedischarge.device, correctly,if wouldmanipulated

hada thatweapona forwas offered as substitutetestimonywhere
Gantt,v. 101 N.J.Statelost or was otherwise unavailable.been Cf.

521,Millett, 527849, (1986); v. 392 A.2d573, 578, 850 State503 A.2d
(Me. 1978). had examinedexpertTo the State’s firearmcontrary,the

testimonytrial and uncontestedgun gavethe beforezipdefendant’s
addition, themselves werejurorsIn thezip gun.that the device was a

descrip-the ofaccuracyto the to evaluatezip gunallowed examine
the State’s witnesses.testimony provided bytion

for tojurysufficient theconclude that the State’s evidence wasWe
consti-zip gunthat the defendant’sa reasonable doubtbeyondfind

and thus affirm.dangerous weapon,tuted a

Affirmed.

All concurred.
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([JaniceArnold, Rundles,John P. K.attorney general assistant
attorney general, orally),on the brief and for the State.

(MarkTwomey & Sisti Law of Concord L.Offices, Sisti and Jon-
brief,athan R. on orally),Saxe the and Mr. Sisti for the defendant.

BROCK, defendant,C.J. The Kenneth Fitzgerald, was indicted on
one count of homicide from anegligent stemming motor vehicle acci-

J.)dent. The CourtSuperior (Gray, dismissed the indictment on
double that thejeopardy grounds, deciding alreadydefendant had

prosecutedbeen for his conduct when he was ofguiltyfound failing
atto a red a traffic violation understop light, RSA 265:2 and RSA

265:10. On the State that a conviction of a trafficappeal, argues viola-
tion is not a criminal and thereforeprosecution, jeopardy pro-double
tections do not apply. We reverse.

5, 1990,On February the defendant’s motor vehicle collided with
another atautomobile the intersection of Routes 51 and in88 Exeter.

a ininjuries collision, Ellis,As result of sustained the E.Joan the
automobile, 14,driver of the second died on 12.February On March

the defendant was with to for a traffic incharged failing stop light,
ofviolation RSA 265:10 of the motor vehicle rules of the road. On

31, inMay pleadedthe defendant nolo contendere Exeter District
Court, was found aguilty, pay sixtyand was ordered to dollar fine
and a nine dollar assessment.penalty

25, 1990, CountyOn June the Rockingham JuryGrand indicted
(1986homicide, 630:3, Inegligentthe defendant for under RSA &

1990) ofSupp. the Criminal Code. defendant moved to dismissThe.
on thatground negligentthe indictment the the homicide prosecu-
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protectionsdouble jeopardyfederal and Statebytion was prohibited
lightof the red violation.been foundalready guiltybecause he had
motor vehicleunder thethat a violationobjected, arguingThe State

protections apply,jeopardynot an offense to which doublelaws is
homicide withoutwere, negligentcould proveand even if it the State
court determinedsuperiorred violation. Thelightreference to the

theby prosecutionprotections triggeredthat double werejeopardy
theusingbarred fromand that the State waslightof a red violation

hom-for negligentconviction in its prosecutionred lightdefendant’s
dismiss, however, on therelyingthe motion toicide. The court denied

withouthomicidenegligentthat it couldrepresentation proveState’s
violation.lightto the redrelatingto the facts and evidencereference

its intention totrial, a motion regardingPrior to the State filed
at theand controlslightsthe trafficconcerningintroduce evidence

motion, court reconsidered itsIn of this thelightsite of the accident.
the in-motion to dismissorder and the defendant’sgrantedearlier

homicide pros-that in the negligentdictment. The court determined
elements of thewould have tonecessarily proveecution the State

forlightthat would the red violationdefendant’s conduct constitute
aalready prosecu-had been Suchprosecuted.which the defendant

concluded,tion, the United States Su-prohibited bythe court is
injeopardyof the federal double clausepreme interpretationCourt’s

Corbin,Vitale, (1980), v. 495 U.S.GradyIllinois v. 447 U.S. 410 and
(1990).508

6,1991, homicide wasAugust negligentOn a second indictment for
defendant, courtagain superiorreturned the and theagainst

his to indictment made nogranted Althoughmotion dismiss. the
intersection,mention of a traffic at the the court found thesignal

to on the same conduct fornegligent homicide offense be based
which the had and thealready prosecuted, allegationdefendant been
of in the to be an at-merelydifferent conduct second indictment

Thetempt by the State to circumvent the real facts of the case. State
the dismissals of both indictments.appeals

The double clauses of the States and Newjeopardy United
andHampshire protect against multiple prosecutionsConstitutions
516;for the same offense. 495 U.S. atmultiple punishments Grady,

(1992).Constant, 254, 255, 206,see v. 135 N.H. 605 A.2d 207State
These are criminal and in theprotections triggered by proceedings
“rare under the Federal Constitution a defendant“[w]herecase”

penaltyhas sustained a criminal and the civilpreviously penalty
in the bears no rational relation to thesought subsequent proceeding

loss, appearsof the Government for its but rathergoal compensating
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435,to as United States v. 490qualify ‘punishment.’” Halper, U.S.
(1989). Mitchell,in449-50 The Court v.Supreme Helvering 303 U.S.

391, (1938),399 that aacknowledged “Congress may impose both
omission;incriminal and a civil sanction to the same act orrespect

jeopardy twice,for the double clause orprohibits merely punishing
a time toattempting punish criminally,second for the same offense.”

(1973)Bowles, 571, 573, 300,See also State v. 113 N.H. 311 A.2d 302
that(stating “where the is civil no ofprocedure question double
arises”).jeopardy

The for our consideration in thissingle question case is whether
the lightdefendant’s red violation is a criminal offense for the pur-

of theposes jeopardydouble under State and Federal Constitutions.
We will consider the defendant’s contentions first under the New

Constitution, Ball, 226,124 231,State v. N.H. A.2dHampshire 471
347, (1983),350 decisions of the of theciting Supreme Court United

for inguidance analyzingStates their and the State issues.deciding
1032, (1983).See v. 463Michigan Long, U.S. 1040-41 Since on the

issue before us we conclude that the federal notlaw is more favor-
defendant,the separate analysis.able to we make no federal

analysisOur under the New thatHampshire Constitution follows
byset forth the Court of the United States inSupreme United States

(1980).Ward,v. 242448 U.S. See United States v. One Assortment of
(1984)Firearms, 354,89 465 363-66 inU.S. the Ward test(applying

context).the double To determine whether ajeopardy statutorily de-
nature,fined is criminal inpenalty or civil we will first look to the

or intent of the inexpress implied legislature establishing pen-the
Ward, atalty. 448 U.S. 248. Where the has indicated anlegislature

intention to establish a civil we willpenalty, then determine whether
the instatutory scheme is so its or effect so as topunitive purpose

“Inthat intention. Id. at 248-49. to latternegate regard inquirythis
... theonly proof unconstitutionalityclearest establish the of a[will]

omitted).astatute on such Id. at 249ground.” (quotation
In Firearms,States v. One AssortmentUnited 89 465 U.S. atof

362-66, Supremethe Court the Ward test to determineapplied
whether a federal forfeiture statute was criminal or civil for double

The courtjeopardy purposes. “Congress’found intent most[to be]
theclearly by proceduraldemonstrated mechanisms it established

for forfeituresenforcing under the statute.” Id. at 363. aEmploying
analysis, legislature’ssimilar we find the State intent to designate

certain traffic violations as civil offenses the statu-bydemonstrated
mechanisms created for theirtory adjudication.enforcement and
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laws underbody ofhas a distinctlegislatureThe created
and es­of motor vehicles265 to thegovern operationchapterRSA
vehicleas of the motorof road. Enacted partrules thetablish the

InCode.statutorythe Criminallaws, exists outside ofchapterthis
under thiscases, chap­a traffic violationchargeda withpersonmost

(1982)262:44RSAa mail in accordance withmay plea byter enter
1992). in cases under(amended is available allproceduremail-inThis

misdemeanors,felonies, and cer­265, except involvingthosechapter
mail-in thesystem,As of thispartviolations. See id.tain designated

bya defaultmay provisionutilizemunicipal uniquedistrict or court
enteredand havemay judgmentan offender be defaultedwhich

theby prior arraign­if he not a mail topleahim enteragainst “[d]oes
oron beforepersonally bydoes not or counselappearment orday

11(a)(1)502-A:19-b,or move for a continuance.” RSAthat date
1992)).(current 11(a)1990) RSA502-A:19-b, (Supp.version at(Supp.

legislaturethatprovisionof indicates theThe existence this default
inwhich it to civil na­appliesthose traffic violations to beintended

If pro­of these traffic violations were criminaladjudicationsture.
have serious constitutionalceedings, provisionthis default would

all enact­presumption legislativethe thatimplications. Following
strictures, seements are intended to with constitutionalcomply

849, (1983),Lee, 69, 77-78,v. 124 470 854 we holdA.2dWhite N.H.
adjudicable underthat the intended the traffic violationslegislature

inthis mail-in to be civil nature.procedure

adjudication mayIt is true that the of a traffic violation have
some of of a criminal These of­proceeding.the traditional elements

inhandled in with trialsmunicipalfenses are the district and courts
1992) (codificationcases, 262:44, ofsee RSA II current(Supp.some

doubt,must a seeand reasonable RSApractice) proved beyondbe
however,acknowledged,625:10. have that the ofapplicabilityWe

characteristically criminal not aprocedures prevent proceedingdoes
Hudson, 6, 12,in 121 N.H.from civil substance. See State v.being

(1981)255,425 258 an commitment(holding involuntary pro­A.2d
a civil it the standardceeding thoughto be even utilizedproceeding

trials).of in criminalproof required
makingof certainlegislature’sestablished the intentionHaving

nature, ofparttraffic violations civil in we now turn to the second the
adjudi-must determine the enforcement andWard test. We whether

cation of these violations are so as to negate legislature’sthepunitive
574,Ward, 248-49; Bowles,intention. 448 at see 113 N.H. at 311U.S.

at (notingA.2d 302 that the actual effect of a is astatutory penalty
factor in the of proceeding).substantial character adetermining
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Only however,the clearest proof, will serve to thatoverride inten-
Ward,tion. 448 at 249.U.S.

We hold that penaltiesthe for trafficimposed these violations
are not criminal or punishment,sanctions but are essentially reme­

nature,dial in to thedesigned compensate government for its en­
andforcement administration of the State’s motor vehicle laws in its

regulateefforts to the ofsafety drivingthe public. Conviction of one
of fine,these traffic result in amayviolations probation, conditional

(1986) (amendedor 651:2,unconditional discharge, see RSA III
1992), see,license, 265:82-b,or the loss of e.g.,one’s RSA 1 (Supp.
1990). It wellis that theestablished revocation of one’s driving privi­
leges is not a criminal sanction when done by the State to remove

theirresponsible drivers from of the forhighways State the protec­
tion public. Morrill, 707, 712, 882,of the v. N.H.State 123 465 A.2d

(1983).886 the finesSimilarly, for these trafficimposed violations
cannot said to tobe be sanctions designed punish offenders for crimi­
nal dowrongdoing. The fines not reflect the individual ofculpability

offender,each but are commonlyinstead drawn from a uniform
502-A:19-b, 1990) (amendedschedule of fines. RSA ISee (Supp.

1992). They reflect a reasonable assessment todesigned reimburse
the government for its inexpenses regulating public safety through
the administration of motor laws.its vehicle See LotOne Emerald

States, 232, (1972)Cut v.Stones United 409 237U.S. (finding forfeit­
ure federal regulationsunder tariff to be compensation for the gov­
ernment’s andinvestigation enforcement theexpenses). Certainly
fines notare so asdisproportionately severe to rise to the level of
criminal The same true forpunishment. probationholds terms of and
conditional Becausedischarge. the sanction for tofailing suc­
cessfully may onlyserve these terms be that which could have been
originally imposed, and conditionalprobation discharge under the
motor vehicle laws cannot be more severe than fines.the See RSA

VII;651:2, White, 555, 557,State 131 308,v. N.H. A.2d556 310
(1989).

The defendant’s failure to at a isstop red one of thelight
traffic theoffenses to which mail-in of RSAprocedures 502-A:19-b

1990) (amended 1992) (1982) (amended(Supp. apply. See RSA 262:44
1992). therefore that the prosecutionWe hold of this offense awas
civil matter and the superiorreverse court’s that therulings State’s
negligent byhomicide is theprosecution barred prohibitions against
double jeopardy.

Reversed and remanded.
All concurred.


