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Rockingham
No. 91-197

HampshireThe State of New

v.

Elmer Lee Barron

7,April 1993

(AnnArnold, Rice,P. attorney generalJohn M. assistant attor-
ney general, on the brief and for the State.orally),

Abbott, Jr., defender, Concord,Kirk assistant ofappellate byW.
orally,brief and for the defendant.

Thayer, defendant, Barron,J. The Elmer byLee was convicted
a injury superior court of first murder. On the de-degree appeal,
fendant contends that a of hisnighttime apartmentsearch had not
been authorized theby and therefore violatedissuing magistrate,

(1986),RSA 595-A:2 and :3 as well rightsas his under the fourth
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I,Constitution, 19,article of thepart.the Federal andamendment to
affirm.WeNew Constitution.Hampshire

an26, 1990, State Police submittedHampshirethe NewAprilOn
a affidavit to asupportingwarrant withfor a searchapplication

(the be-magistrate”) sometimejudge “issuingDistrict CourtDerry
theto search defend-police sought10:00 and 11:00 Thep.m.tween

administeringin for “instruments forLondonderryapartmentant’s
wouldtrauma, injuries whichadministeringinstruments forblunt

fibers,items, hair, otherfingerprints,stainedbleeding,cause blood
toevidence, body any belonginga item[and]or tracemicroscopic

that defendantaffidavit indicated theThe supporting[the victim].”
andand that he had been arrestedof the apartmentwas the lessee

in the affidavitnothingat the time. There wascustodywas in police
to thein the rentedapartmentthat else livedanyonethat indicated

affidavit, the is-supportingandapplicationBased on thedefendant.
“inthecommanding policethe warrant formsuing magistrate signed

(or to make an immedi-night)of the orany daythe at timedaytime
immediatelyTheapartment].” policeof defendant’sate search [the

p.m.at 11:20approximatelyexecuted the warrant
the evidence seizedtrial, moved to suppressthe defendantBefore
The CourtSuperiorthe search.during nighttimefrom his apartment

J.) the motion.denied(McHugh,
search vio-nighttimethat thearguesthe defendantappeal,On

Constitution;:3; I, article 19 of the Stateand partlated RSA 595-A:2
Constitution, because theto theand the fourth amendment Federal

search,authorize the nighttimedid notmagistrate explicitlyissuing
to justifynot contain sufficient factsaffidavit didsupportingand the

that the is-the defendant contendsa search.nighttime Specifically,
designat-the warrant withoutsignedsuing magistrate “apparently

magistratewas authorized” since thea searching nighttimewhether
the actualof the onany preprinted languagenot circle or strikedid

(or“in atdaytimethe to search thepoliceform that directedwarrant
Furthermore, the defendant arguesorday night).”time of theany

search,for aany nighttimefailed to articulate basisthat the affidavit
intended toclaim that the magistratethus the State cannotand

authorize a search.nighttime
however, the search was con-State, nighttimemaintains thatThe

The arguesStatestatutory requirements.in accordance withducted
authorization to theto limit histhat if the had decidedmagistrate

“(or atphrase:out the parentheticalhe would have crosseddaytime,
Moreover, that thearguesthe Stateof the orany day night).”time

the authorizationjustifiedcircumstancessurroundingandaffidavit
of a search.nighttime
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“shall be sub­that search warrantsrequiresRSA 595-A:2
and di­in shall bein form RSA 595-A:3stantially prescribedthe

to in theofficer, him searchto a . . . police commandingrected
directs, . . . .” RSAin the nighttimeor the warrant sodaytime, if

added). theof search war­(emphasis languageThe relevant595-A:2
into the thepresent language prescribedrant in the case is identical
(or at time ofanyin theyou daytimeform: “We therefore command
. .”an . . 595-A:3.night)the or to make immediate search RSAday

requires issuing magistrateof RSA 595-A:2 thelanguageThe plain
the norto a search. Neither statutenighttimeauthorizespecifically

inform, however, mag­indicate the manner which thethe prescribed
intonighttimemust authorize a search. The defendant readsistrate

that therequirement by magis­an suggestingthe statute additional
“the whichdaytime,” precedemust cross out the wordstrate either

find noparenthetical provision.the or circle the Weparenthetical,
Instead,in or :3. the form allows forrequirementsuch RSA 595-A:2

thecontingencies, “daytime” “any day night,”both and time of or
the lan­issuing nighttimethe to strike outrequiring magistratethus

not thenighttime By strikingif a search is not authorized. outguage
magistrate nighttimethe authorized thenighttime provision, issuing

that issuingof the We assume thesearch defendant’s apartment.
form, it,familiar and thatread the was with understoodmagistrate

required nighttimeaction was if he did not intend to authorize a
search.

The next that affidavit nei­argues supportingdefendant the
nor a factualrequested nighttimether a search contained sufficient

In his thejustify nighttime disagree. argument,basis to a search. We
jurisdictions bycites to cases from other which require,defendant

rule, and for aapplicationstatute or that the affidavitsupporting
specific request jus­search include a and factual basis fornighttime

a a warrant in Newtifying nighttime nighttimesearch. For search
inour is whatHampshire, statute silent on is therequired support­

chapteraffidavit. Before the current version of 595-A wasing RSA
enacted, the warrant statute that a search berequired nighttime

by that orsupported “satisfactory any property thing,evidence such
criminal,or in a orany particular place, mayis concealed house and

(1969)be removed or . . .”day . RSA 595:2escape (repealed)before
added). 1969,In “satisfactorythe this(emphasis legislature deleted

requirement byevidence” RSA The currentrepealing 595:2. warrant
does forth for aany specificstatute not set requirement procuring

searchnighttime warrant.
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The defendant argues that the statute implicitly requires
some ofshowing necessity for a nighttime search. Assuming, without

that ourdeciding, statute arequires sufficient factual justifybasis to
a search,nighttime we hold that there were sufficient facts to demon­
strate the need for an 26,immediate search on the night of April
1990. The affidavit detailed the evidence which led the topolice be­
lieve that the items inlisted the warrant application inwould be the
defendant’s apartment. The affidavit established that the police were
searching for the of abody missing person, without knowing whether
the person was dead or injured. The person had been formissing two

Adays. hadneighbor reported that a loud confrontation inoccurred
the defendant’s Inapartment. the searchinventory of a stolen truck

defendant,driven by the the police had found bloodstained items and
a knife. The defendant’s clothing at the time of his arrest was also
bloodstained. At the time of the booking procedure, the defendant
had discarded two identification cards to thebelonging missing per­
son. onFinally, daythe that the victim was reported as hismissing,
vehicle had been seen in the lotparking where the defendant lived.

facts,We find that these inconsidered tandem with the facts that the
police requested an immediate search and made their request at
night, justified the authorization of a nighttime search.

Finally, the defendant thatargues because the nighttime
search constituted a flagrant 595-A:2,violation of RSA it was unrea­
sonable under both the State and Federal Constitutions and required

of thesuppression evidence. Because we have found no statutory
all,violation at rejectwe the defendant’s constitutional claims.

Affirmed.

All concurred.


