
40

Appeals BoardPersonnel
No. 91-484

Appeal AlleyLorraine & a.of
Board)(New Personnel AppealsHampshire

April 19931,

counsel, Associa-StateReynolds, Employees’C. generalMichael
Concord, orally, for theInc., of brief andHampshire, bytion of New

petitioners.

(Susan assistant at-Arnold, S.attorney Geiger,P. generalJohn
orally),the and for the State.on brieftorney general,

BATCHELDER, of RSA 21-appealJ. to the provisionsPursuant
Brown, Nicholas1:58, II, Alley,Lorraine Dorispetitioners,the

of aWilcox, our review deci-Power, Taylor,and Patricia seekGary
(the board),BoardAppealsthe New PersonnelHampshiresion of

(the department)servicesthat the of administrativedepartment
in thatThey arguethe lieu of layoff.demotedproperly petitioners

cause” lan-in the “or for other gooderred thatfindingthe board
demotion, Hampshire Ad-rule Newpersonnel coveringof theguage
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(1983) (currentRules, Per version at Per 1001.07ministrative 308.02
(1992)), fund-permits employeesdemotion of of insufficientbecause

of as from of disci-ing department budget distinguisheda matters
thatjobor Because we determine thepline performance. board

rules,the we reverse and remand.improperly interpreted personnel
The facts stated follow. of defi-briefly operating budgetBecause

1990,in Augustcits former Governor Judd mandated that theGregg
byits nine entiredepartment personnel budget percent.reduce The

21, 1990,similarlyexecutive branch was burdened. On September
respondedthe the indepartment part by demotingto mandate the

sending them letterspetitioners, containing followingthe notice:

you aware,“As are the State has beenprobably experienc-
severe Ouring budget Departmentdeficits. has been man-

dated to our budgetreduce ninepersonnel by percent
(9%)[J financialThis reduction has certain lay-necessitated

as a inpersonneloffs well as of ourrestructuring order to
continue to as of our isprovide many possible.services as
Consequently, to Per. 308.02 of the rules of Di-pursuant the

Personnel,of youvision bewill demoted to a paying[lesser
job], 5,effective October 1990.

Please be that this is negativeassured demotion not a re-
flection or yourdiscredit to performance.”

In each instance the appellantindividual was demoted to a differ-
titled thatently position less thanpaid money the one held on Sep-

tember 21.
petitionersThe were all veteran employees yearswith at least five

in such,State As theyservice. had obtained certain “bumping”
with to inrights respect off,the order which personnel could be laid

rule,”as inprovided “layoffthe New Hampshire Administrative
(1983) (currentRules, Per version,308.05 establishing bumping

for withrights employees service,ten or more ofyears at Per 1100
(1992)). In tochoosing demote the petitioners rather than to lay

off, however,them the department rule,”theapplied “demotion New
Rules,Hampshire (1983),Administrative Per 308.02 which contains

no toanalogous result,aright bump employees.subordinate As the
petitioners precludedwere from exercising rights.their bumping

argueThe petitioners that the demotion rule cannot be toapplied
comply Instead,with a cost cutting mandate. maintainthey that the
layoff rule must be utilized when the action is “insuffi-byoccasioned

(1983).cient funds.” Rules,See N.H. Admin. Per 308.05 The State
counters that the candemotion rule be applied onlynot to address
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also “for goodbut otherjob performance,matters of ordiscipline
(1983). It maintains thatRules,Admin. Per 308.02cause.” N.H.

insuffi-to demotion due tosufficiently permitis broadlanguagethis
budget.offunding departmentcient a

of rule interpreta­law in the field administrativeOur case
intion, givingis nevertheless usalthough sparse, helpfulsomewhat

whole, andrule under as a notlook at the considerationdirection. We
576, 581,133 N.H.Higgins-Brodersen,in Seesegments. Appeal of

(1990).868, is to an agency’sdeference accorded578 A.2d 871 While
stillthat' deference “is not total. Weof itsinterpretation regulations,

if con­to determine it isinterpretationagency’smust examine the
of the and with the purposethe language regulationsistent with

Pelletier,to serve.” Petition 125regulationthe is intendedwhich of
omitted).(1984)1119,565, 569, 1121 (quotation484 A.2dN.H.

authorsA of the rules shows that thepersonnelreview
tomanagement solutions twoand distinctseparatecontemplated

i.e., andof need forworkplace: disciplinethe theproblemscommon
The rule has as itsfunding. primarylack of demotionadequatethe

ofperformanceto “inefficientresponse [anapurpose management
“in of lay­such a is indicated lieuresponseduties” whenemployee’s]

(1983).Rules, layoffPer Theor N.H. Admin. 308.02discharge.”off
however, concerns;rule, management namely,addresses different

of in lack ofchange organization,of a becauseposition,“abolition
Rules,work, Admin. Peror like reasons.” N.H.funds,insufficient

added).(1983) re­departmentWe that the(emphasis308.05 believe
in theof rules withpersonnel dealinglied on the section thewrong

should have been tofunding, layoff appliedof and that the rulelack
of these veteranrights employees.theprotect

1990,21, notSeptemberthe on weredepartmentThe concerns of
taskstheirmanagement dealing employees performingof withthose

workplaceof rules of theor in contravention establishedinefficiently
Rather, was sim-departmentof thelayoff.shortrequiring discipline

is oneonlyThe rule thelayoffabout insufficient funds.concernedply
a for its Conse-funding application.of as basisthat reflects lack

rulelayoffthe touponthe should have reliedquently, department
overlyan expansiverather thanfunding problem, upontheresolve

reading of the demotion rule.

Reversed and remanded.

All concurred.


