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Merrimack
92-307No.

Group,Prime Inc.Financial

v.

H. SmithEdward

13,April 1993

(PaulAssociation, ofRinden A. Rinden onConcordProfessional
fororally), plaintiff.the brief and the

Smith, brief, se.byEdward H. pro

Cannon, Concord, for theorally,M. of defendant.Virginia

JOHNSON, defendant, Smith,H. the Su-appealsJ. The Edward
(Manias, J.) judgment himentering againstCourt’s decisionperior

made theagreements by plaintiff,as the of certain leaseguarantor
(Prime Financial), aand third HeGroup, party.Prime Financial Inc.

Financial,that not be unless Primeargues judgment should entered
produces originalthe the leases andagreements,the lessor under
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court, in Superiorfiles them with the accordance with Courtsuperior
affirm, that Prime Financial not file theholdingRule 77. We need

in notleases because the contained them are ne-original guaranties
instruments or similar evidence of indebtedness.gotiable

inthe contained each of thesigned following guaranty,Smith
Financial at issue:Prime leases

(‘LES-“In of Financial Inc.Group,consideration Prime
SOR’) into the aboveentering equipment agreementlease
(the ‘Lease’), the Undersigned unconditionally guarantees

due,full,to LESSOR the in when allprompt payment of of
includingLESSEE’S under the Lease withoutobligations

limitation, Leaseevery Payment payable under the Lease.
shall not be to LESSEErequired proceed againstLESSOR

any remedyor the or enforce other beforeEquipment pro-
ceeding against Undersigned. Undersigned agreesthe The

pay attorney’sto all fees and other incurredexpenses by
ofby anyLESSOR reason default the LESSEE. Theby

ofUndersigned waives notice hereof and allacceptance
other notices or demands of itany maykind to which be
entitled and consents that may, affectingLESSOR without
Undersigned’s liability, release,or oncompromise terms
satisfactory byto it or ofoperation anylaw or otherwise
rights andagainst, grant of time of topaymentextensions
LESSEE and other obligors guarantors,and and con-may
sent to the transfer of the Equipment and the Lease. This is
a continuing Guaranty and shall not be or af-discharged
fected by heirs,death of the Undersigned, shall bind the
administrators, representatives, assigns,successors and

mayand be orby the orany assigneeenforced for benefit of
successor the LESSOR to the same extent the LESSORof
may, it.”itself enforce

added.)(Emphasis The lessee leases,defaulted on the and Prime
Smith,Financial sued as guarantor of the obligations.lessee’s The

J.)(Dunn,Superior liable,Court found Smith Fi-but when Prime
nancial requested the court to judgment verdict,enter on the Smith
objected that Prime Financial had not with Rule 77.complied This
rule states: a“When verdict is rendered aupon negotiable instru-
ment, indebtedness,or similar evidence of the same shall be filed
with issued,the Clerk before orjudgment execution is unless the
Court otherwise orders.”

below,Smith argued arguesand on that theappeal, guaran-now
ties contained in the lease agreements are instru-“negotiable
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indebtedness,”ment[s], of and that the superioror similar evidence
on the verdict until Prime Financialjudgmentcourt not entermay

main thatdocuments with the court. His concern isoriginalfiles the
in of a in duenow be or end the hands holdermight upthe originals

him forcourse, paymentto the of doublethereby subjecting specter
that of the docu-copiesHe maintainsconsequentlythe same debt.

to his interests.protectments are inadequate

negotiablewhether the areguarantiesWe first determine
straightfor­law in this area is well-defined andinstruments. The

not a instrument andnegotiable“A iscontinuing guarantyward.
of the Commercial]not Article 3governed by [Uniformtherefore is

Anderson, theR. Anderson on Uniform CommercialCode.” 5
(1984).3-104:19, at issue here ex­guaranties§ at 212 As theCode

theyas are not ne­continuing guaranties,define themselvesplicitly
instruments. Id.gotiable

not instruments becausenegotiablearespecifically, theyMore
of demandedrequirements negotiabilitynot meet all of thethey do

(1961):382-A:3-104by RSA
“(1) thisnegotiableto be a instrument withinAny writing

mustArticle
(a) drawer; andbe the maker orsigned by
(b) or to apromise payan unconditional ordercontain

order, obliga-in and no othermoney promise,sum certain
au-the maker or drawer asgiven by excepttion or power

Article; andbythorized this
(c) time;a andon demand or at definitepayablebe
(d) tobe to order or bearer.”payable

First, at here do not contain an “unconditionalthe issueguaranties
382-A:3-104(l)(b); see also RSAor order.” RSApromise

1992).(1961 Supp.382-A:3-105 &

a conditional toby very promiseis its natureguaranty“[A]
is, onlyto on the condi-guarantor promises payThat apay.

A notmaythe debtor fails to creditorprincipal pay.tion that
byof the debtor and thenpayment principalrefuse a tender

guaranty.”to make on hisguarantor good [or her]force the
1392,v. 613 F. 1400-01Corp. Galloway, Supp.Federal Ins.Deposit

(10th(D. 1121985), on other 856 F.2d Cir.grounds,Kan. overruled
1988). Second, prom-do not contain an “unconditionalguarantiesthe

382-A:3-104(l)(b) (emphasisa certain.” RSAise or order to sumpay
(1961 1992). “A ‘sum cer-added); Supp.see also 382-A:3-106 &RSA
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tain’ is the amount on the is de­guarantynot because duepayable
paidhow much been the Fed­pendent upon by principal obligor.”has

(D. 1986).Hardt, 209, 212 Ill.eral Ins. v. 646 F.Deposit Corp. Supp.
Third, or“payablethe are not on demand at a definiteguaranties

382-A:3-104(1)(c); 382-A:3-108,time,” see :3-109RSA also RSA
(1961), v.they continuing guaranties,because are Brooks United

Bank, 213, 1983),659 Ct.Kentucky (Ky. App.S.W.2d 215 and be­
dependentcause under them is an unknown and un­payment upon

Fourth,predictable bycondition —default the lessee. the guaranties
382-A:3-104(1)(d);bearer,”are not to to“payable order or RSA see

382-A:3-110, (1961),also ofRSA :3—111 as none the termsrequisite
compliance this inindicating requirement appearwith the docu­

ments, 1401;see 4Galloway, Supp.613 F. at W. Hawkland & L.
Lawrence, 3-110:01,Uniform §Commercial Code Series at

(1984). sum,124 In we that the guaranties negotiablehold are not
instruments.

lease, therein,is the guarantiesNor or the included “simi­
lar byevidence of indebtedness” as envisioned Rule 77. purposeThe

that,of Rule 77 is to mandate when is itemjudgment given on an that
inmay circulate increatingcommerce holders arerights that not
paymentterminated by judgment,of the the court must assume cus­

tody originalof the of tothat item avoid the risk of obligorthe having
to Intwice. order topay be an evidence of indebtedness “similar” to

instrument,a negotiable the evidence of indebtedness be openmust
to a aclaim of holder in due course or a party vested with similar

Anrights. mayitem be thatdrawn would not meet the definition of a
negotiable instrument, but wouldthat vest in the rightholder the to
claim absentpayment notice of prior payment. Such an evidence of

would inindebtedness be “similar” a way negotiablematerial to a
instrument, and Rule require77 would that it be court,filed with the
in the beforeoriginal, could issue.judgment Payment of the judg­

case,ment on however,the in thisguaranties would be satisfaction of
defense,Smith’s asobligation guarantor. Smith will have a valid to

the extent of payment, against subsequent claims for payment under
the guaranties. We compliancehold that with Rule 77 requiredis not
prior entryto the of injudgment this case.

At oral argument, Smith raised the possibility that the Federal
Deposit Insurance could aCorporation become holder in due course
despite guaranties’the lack of under the Smithnegotiability UCC.
cited Reform,the Financial Institutions Recovery, and Enforcement

contention,Act of 1989 supportto this but did not which ofsuggest
its myriad provisions hismight prove helpful to case. See Act of Au-
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(1989) (for9, 101-73,L. 103 loca-1989, No. Stat. 183-553Pub.gust
note).codification, §see 12 1811 no obviousFindingtions of U.S.C.

77,of weinterpretationfor our Rule declinealteringtheregrounds
further.argumentto address this

Affirmed.

All concurred.
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