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Far from waiving the untimeliness or theextending period
reconsideration,for seeking the courtsuperior denied the motion for

reconsideration on the express grounds that it was filed.untimely
Moreover, merely andaccepting ruling upon a late motion for recon­
sideration is not the ofequivalent “waiving] the untimeliness within

Sup. 7(1).appeal period.”the R.Ct. Nor do we find the excuse that
the plaintiff uponrelied counsel’s mistaken advice to constitute

Sup.“good cause” thejustifying suspension of this court’s rules. See
Ct. R. 1. plaintiffWe note that the presented this to theargument

insuperior court of hissupport late motion for reconsideration. The
superior it,court rejected the motiondenying as alsountimely. We

Moreover,reject it. ifeven we were to accept the dubious proposition
that reliance upon counsel’s mistaken advice constitutes good cause
for the time insuspending appeal 7(1),limits Supreme Court Rule we
note that plaintiffthe failed to comply with the mistaken advice upon
which allegeshe that he relied.

To the extent that the defendant seeks dismissal of appealthe
from 15, 1991,the superior May decision,court’s her motion to dis-

granted.miss is To the extent that the plaintiff’s notice of appeal
to 15,seeks theappeal superior 1991,court’s July order hisdenying

Sup.reconsider,motion 7(1).to the appeal is declined. See Ct. R.

Motion to dismiss granted
in part; appeal declined.

Germain, se,R.Timothy pro filed the notice of appeal; Waystack
& ofKing Colebrook R.{Philip Waystack, Jr. on the motion to dis-
miss), for the defendant.
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Hekimian, Salem, for theby orally, plaintiff.Frank of brief andV.

(ChristineP.A., FriedmanMallory,Bouchard & of Manchester
defendants),all for de-jointon the and fororallydefendants’ brief

Brox,fendant Inc.George

(MichaelStark, P.A.,The L. of ManchesterRodneyLaw ofOffice
brief), for RichardjointD. Hatem on the defendantdefendants’

Lavertu.

(William L.Ouellette, and of DoverHallisey, Tanguay,Dibble
Di-brief), for defendant Stevenjointon the defendants’Tanguay

onne.

Gould,BATCHELDER, Alan theappeals SuperiorJ. The plaintiff,
J.)(Mohl, summarythe motions forgrantCourt’s of defendants’
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in that “fire-rulingerred thethe courtHe thatarguesjudgment.
andall defendantsagainstactionsplaintiff’srule” barred theman’s

all defend-hold that notBecause weto amend.in his motiondenying
rule, inaffirmthe fireman’s weunderliabilityfromants are excluded

remand.in andpart,reversepart,
ofunder the control1986, workingwas27, the plaintiffMarchOn

(Brox) at a constructionhighwaytrafficBrox, directingInc.George
town).(the to coor-jobThe wasplaintiff’sin of Salemsite the Town

atvehiclestraffic and constructionof highwaythe movementdinate
thatwasemploymentnormal and usualRoute 28. Hisjob site onthe

for the town.a police sergeantof
pri-a orworking specialwasplaintiffin theday question,theOn

Brox to theratehourly paid byanwascompensationvate detail. His
was sohim. theturn, plaintiffthe town to Whileand, byin paidtown

Dionne, adefendants, dumpoperatedStevenone of theengaged,
bed,orbodyits raised truckin a manner thatin the area suchtruck

a nearbyits connection onwire fromso-called, telephoneapulled
utility pole.

Brox foremanwire, the told theplaintiffIn to the fallenresponse
to direct auto-proceededarea of traffic andthat he would clear the

defendant,a secondplaintiff signalledover the wire. Themobiles
the downedLavertu, crossinghis automobile beforestopRichard to
a foot and awire, approximatelyhad been raiseda section of which

Brox,forworkingpersonnelconstructionground byhalf above the
ran into a section ofstopfailed to andthe third defendant. Lavertu
inwire, legs, knockingthe theplaintiffit to strikecausingthe raised

him for whichinjury recoverythe elbowground, causingto the and
was sought.

defendants, filed athe three eachagainstAfter of the actionsentry
from liabilityinsulation be-judgment, claimingmotion for summary

rule,” a or afirefighter, po-which precludescause of the “fireman’s
officer, injuries by negligentin for causedrecoveringfrom tortlice

engagement.occasion for the officer’sverythat creates theconduct
defense, plaintifffireman’s rule theIn the defendants’response to

willful,include a claim based uponamend his topleadingsmoved to
defendants, a claim ofwanton, of as well asreckless acts theand/or

acts of The trialnegligence.intervening positivethe defendants’
thejudgmentfor and deniedsummarythe motionsgrantedcourt

for reconsideration weremotionsplaintiff’smotion to amend. The
denied, followed.appealand this

summary judg­the motions fordeterminingIn whether
consider the affidavits and anywegranted,ment were providently
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evidence,other all them,as well as inferences properly drawn from
in the mostlight plaintiff.favorable to the Gamble v. University of

9, 16, (1992).New Hampshire, 357,136 N.H. 610 A.2d 362 If there is
genuineno issue of material fact and the moving party is entitled to

law,ajudgment as matter of the trial court grantmust summary
(1983).491:8-a, IIIjudgment. RSA

plaintiffThe first thatargues the fireman’s rule does not apply to
him because he was not as a officer atworking police ex-taxpayer
pense at the time of Inthe accident. his pleadings against defendants

Lavertu, however,Brox and the plaintiff alleges that at the time of
accident,the he was traffic as a uniformed of“directing member the

which,Salem Police anDepartment,” allegation on a motion for sum-
mary the trial courtjudgment, was entitled to take as true. See

Further,SUPER. Ct. R. 133. the plaintiff’s deposition revealed that
these duty assignmentsoutside were made theby police depart-

officer,ment’s retirementscheduling contributions were deducted
from his salary, and the officer was considered to dutybe on to re-
spond to emergencies during dutythe outside Inassignment. addi-
tion, at oral argument the thatplaintiff represented salarythe for
these outside induty assignments was thenegotiated police depart-
ment collective bargaining and thatagreement acknowledged he had
received workers’ benefits forcompensation injuryhis from the

Moreover, court,town. inthe trial theapplying fireman’s rule to sup-
port its of thatgrant summary judgment, found the wasplaintiff

as a officer atworking police the time of the accident.
Our isonly inquiry whether the is from main­plaintiff precluded

suit the defendantstaining against because of the fireman’s rule. The
of inapplication the fireman’s rule this case causes us to consider the

Tasker, 467,situation that was inanticipated v. 129 N.H.England
(1987).529 A.2d 938 The relevant Tasker language limits the applica­

tion of the fireman’s rule:
bar,“In the case at there is no thatquestion the wasplaintiff

injured while in hisresponding professional to thecapacity
very type of situation for which he was paid and trained to

Hiscope. complaint is ‘based on the same conduct that ini-
tially created the need for inpresence his official capac-[his]

(IowaHinds, [642,ity,’ 1984)],Pottebaum v. 347 645N.W.2d
arid thus is barred. note that this not aWe is case ainvolving
subsequent independent act of directednegligencé toward

officer,the andpolice thus we need not consider the extent
to which the rule inmight apply such cases.”

941;Tasker, 472,N.H. at129 529 A.2d at
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itTasker, cautiouslyin we restedfireman’s ruleIn therecognizing
it from its earlierdistancingpublic policy,considerations ofupon

doctrine, andof the riskassumptionof such as thevitality,sources
of land. Thelicensee, of occupiersor invitee statustrespasser,the

“funda-stated, from the view thatderivesargument, simplypolicy
complaininga officer frompoliceofconcepts justice prohibitmental

occasion for hisvery engage-in the creation of theof negligence
(1983).81, 87, 663, 666 ItFreda, 459 A.2dment.” Berko v. 93 N.J.

in fire-police,isperson employednot follow that because adoes
virtue ofautomatically, byispersonor related work that suchfighter,

generally.tortfeasors So-againstthe without recourseemployment,
respondand related tofirefighters employeesitsciety expects police,

life, Inand thesafety, property.to those situations which threaten
course, accidents, not the least ofsuch instances involveordinary

aof these can be traced to eitherManywhich involve automobiles.
ofby segmentof care on someone’s or conduct the thepartlack due

of the criminal law or other ofcitizenry provisionswho violate the
rules.society’s

sense tells us that it is the whose conductpersonCommon
immune from under aresponse liabilitythe who is narrowtriggers

but of the fireman’s rule. This observation isenlightened application
by jurisdictions:borne out cases from other

“This doctrine to the that startedspeaks only negligence
injuriesthe fire. Case law draws a distinction between stem-

from the that the orming negligence brought firefighters
in injuriesto the scene the first and sufferedpolice place

may Cityfrom causes that follow. v.independent Krueger of
Anaheim, 166, 170, 631,130 Cal. 3d 181 Cal. 633App. Rptr.
(1982). ‘[T]hus, a ticket ona officer who whilepolice placing
an car is struck a vehicleillegally parked by speeding may
maintain action the but the rule recov-against speeder bars

of the car forery against parked negligentlythe owner
n.2,Sloan, 199,v. 571parking.’ Walters 20 Cal. 3d 202 P.2d

(1977).”609, n.2, 152,142 154 n.2Rptr.611 Cal.
Freda, 85,Berko v. 93 N.J. at 459 A.2d at 665. Similar views are

(Iowa 1984):Hinds, 642,in 646Pottebaum v. 347 N.W.2dexpressed
“The relevant is whether the createdinquiry negligently

inrisk which resulted the fireman’s or policeman’s injury
inwas the reason for his on the scene hisvery presence

Ifprofessional capacity. yes, recoverythe answer is then is
barred; no,if recovery may had____[Although policemenbe
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the whoserecovery person negli-’are barred from against
their are notpresence, theycreated the need forgence

or intentional acts ofrecovery negligentbarred from for
fromby theymisconduct a third Nor would be barredparty.

if the for their en-recovery responsible presenceindividual
in or misconduct oncenegligenceacts ofgaged subsequent

the officer was on the scene.”

aside, applyit that it would be odd indeed tonotingAs an is worth
in manner as to thepreclude governmentalthe rule such a wooden

or frominjured firefighter subrogationunit the officeremploying
tortfeasors, tothereby requiring societythirdagainst partyrights
tortfeasor, the of theby legerdemaininsurer of the whobecome the

liability.immunized fromrule is

that the at the time andengaged plaintiffThe negligence
inof defendant Dionnenegligencein the case at hand was theplace

utilityfrom thedisengagedthe wire to becomecausing telephone
therequired plaintiff’s presence.thus the hazard thatpole, creating

traffic and was notto the scene to controlplaintiff respondedThe
veryto thecapacityin hisinjured responding professional“while

Tasker,and trained topaid cope,”of situation for which he wastype
941, and472, by subsequentat 529 A.2d at but rather the129 N.H.

employees.of Lavertu Broxnegligenceindependent and/or

that trial court erred in denyingThe theplaintiff argues
ofconclusory allegationshis motion to amend the to addpleadings

acts,”“willful, or “positive wrongfulwanton or reckless conduct”
171, 175, 826, (1989), the564 A.2d 828 twoStamp,v. 132 N.H.Migdal

to the fireman’s rule. The denial of anexceptions amend­recognized
trialthe sound discretion of the court.ment to the is withinpleadings

Newmarket, 696, 699, 597134 N.H.Real Estate Planners v. Town of
(1991).78, amendmentplaintiff’s incorporatesA.2d 80 Because the

law,conclusions ofalleges onlythe facts of the initial andcomplaint
41, 45,Edwards, Baker, 706,534 A.2d 708Inc. v. 130 N.H.Jaysee

would not cure the de­(1987), and because the amendmentproposed
LaRoche, Doe, 562, 568,writ, v. 134 N.H. 594fect in the see Adm’r

in trial1297, (1991), find no abuse of discretion theA.2d 1302 we
theAccordingly,motion to amend.plaintiff’scourt’s denial of the

in the casesummary judgmentnot err in grantingtrial court did
Dionne.against defendant

is of a differentThe suit the other two defendantsagainst
recovery from the subse-nature. In that action the seeksplaintiff
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in manipulatingBrox employeesacts of theand independentquent
inact of Lavertumanner and thenegligentin adowned wirethe

As explained-withhis vehicle.into raised wirerunning partiallythe
theunder fireman’simmunityfromabove, is excludedsuch conduct

are472, Questions529 at 941.Tasker, 129 at A.2drule. See N.H.
liability and dam-on issues ofto the trial courtpresentedtherefore

grantthe of sum-Accordingly,these two defendants.againstages
reversed, theis andBrox and Lavertuto defendantsmary judgment

further consistentproceedingsthe trial court forcase is remanded to
opinion.with this

de-remainingof the twowe that the conductBecause determine
rule, not thewe need reachis from the fireman’sfendants excluded

in denyingthe trial court erredthatargumentalternativeplaintiff’s
that con-add theallegationsto the topleadingshis motion amend

theexceptionsone the tothose fell within ofduct of two defendants
rule.fireman’s

in reversedpart;Affirmed
part;in remanded.

All concurred.
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