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in manipulatingBrox employeesacts of theand independentquent
inact of Lavertumanner and thenegligentin adowned wirethe

As explained-withhis vehicle.into raised wirerunning partiallythe
theunder fireman’simmunityfromabove, is excludedsuch conduct

are472, Questions529 at 941.Tasker, 129 at A.2drule. See N.H.
liability and dam-on issues ofto the trial courtpresentedtherefore

grantthe of sum-Accordingly,these two defendants.againstages
reversed, theis andBrox and Lavertuto defendantsmary judgment

further consistentproceedingsthe trial court forcase is remanded to
opinion.with this

de-remainingof the twowe that the conductBecause determine
rule, not thewe need reachis from the fireman’sfendants excluded

in denyingthe trial court erredthatargumentalternativeplaintiff’s
that con-add theallegationsto the topleadingshis motion amend

theexceptionsone the tothose fell within ofduct of two defendants
rule.fireman’s

in reversedpart;Affirmed
part;in remanded.

All concurred.
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Howard,R.Jeffrey attorney general (Amy Vorenberg, assistant
attorney general, on the brief and fororally), the State.

M.Timothy assistantLandry, defender,appellate Concord,of by
brief and orally, for the defendant.

JOHNSON, defendant,J. The Carolyn Blackey, appeals her con-
viction of simple assault a trial infollowing jury the Superior Court

J.).(Temple, The sole onissue isappeal whether the trial court erred
in admitting bad acts”“prior evidence pursuant to New Hampshire

404(b).Rule of Evidence We hold the evidence inadmissible and
therefore reverse.

The State accused ofBlackey ainjuring four-year-old who at-girl
tended daythe care center Blackey and operated. Specifically,owned
the State toattempted prove that Blackey stuck three of the child’s
fingers with atogether diaper pin, fastened the pin, and then
squeezed the child’s hand. did notBlackey thedispute allegation that
the girl injured her hand center,while at the day care but anydenied
involvement with injury,the and suggested the girl byhurt herself



93

this the Statebicycle. suggestion,a To rebutstationaryfromfalling
had abusedBlackey physicallyintroduce evidence thatmoved to

a and overhearing,at the care center. Afterdayother children
Rulethe evidence underthe trial court admittedBlackey’s objection,

404(b) . . .ofto indicate a of conduct and to show “absencepattern
accident.”

juryintroduced to the inThe bad acts evidence wasprior
atwho had once workedtestimony by Magnum,the form of Loren

by Blackey. Mag­firedday eventuallythe care center and had been
ears;hair andchildren’sBlackey pullnum testified that she had seen

in,buttocks; causingchair a child was sittinga child in the kick akick
about,fall; arm them occa­by flinghim to children the andgrab

heads; aand a toddler ontodropthem to hit theirsionally causing
inthat had hurt a childtestimony Blackeyfeather bed. There was no

here or that she had everallegeda manner similar to the “pinning”
Blackey,convictedinjured jurythe victim. Thepreviously alleged

followed.appealand this
404(b)Rule states:

crimes, not“Evidence of other or acts is admissiblewrongs,
in that theto the character of a order to showprove person

however,in therewith. It beconformity may,actedperson
motive,ofpurposes, proof op-admissible for other such as

intent, identity, orplan, knowledge,portunity, preparation,
of orabsence mistake accident.”

404(b),under Rule “theadmitting priorBefore bad acts evidence
(1) atrial that the evidence is relevant forcourt must determine

(2)than character there isprove disposition;other to orpurpose
(3)offense; andproof priorclear that the defendant committed the

substantially outweighthe to the defendant does not theprejudice
723,Michaud,value of the evidence.” State v. 135 N.H.probative

(1992).354,727, A.2d 356 A evidence ofadmitting prior610 decision
of the trial court. See Statebad acts lies within the sound discretion

(1988).Trainor, 371, 374, 1236, appealv. 130 N.H. 540 A.2d 1238 On
rulingthe defendant bears the burden of that the wasshowing

“clearly prejudiceuntenable or unreasonable to the of his case.”
omitted).Michaud, 727,N.H. at 610 at 356 (quotation135 A.2d

first address that the trial courtBlackey’s argumentWe
erred in as relevant to the issue ofadmitting Magnum’s testimony

404(b).of thatBlackey priorabsence accident under Rule contends
is prove onlybad acts evidence admissible to absence of accident
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the defendant admits the act incommitting question,when but
he or she did it Since denied theaccidentally. Blackey injuringclaims

all, otherwise,at or she that thecomplainant accidentally argues
404(b)acts evidence was inadmissible under Rule toprior provebad

of accident and violated the rule’s proscription against usingabsence
to character or The countersprove disposition.such evidence State
404(b)Rule of accident timeprovision applies anythat the absence

inthe an accident was for the eventsuggests responsibledefendant
involvement,of the defendant’s or non-involve-question, regardless

ment, injuries.in the accident that caused theallegedly agreeWe
with Blackey’s position.

issue, initiallyTo resolve this we must consider theproperly
404(b).of Rule The rule states that of otherpurpose “[e]vidence

crimes, or acts is not admissible to the character of awrongs, prove
in in conformityorder to show that the acted there­person person

with,” onlyand introduction of such evidence “for otherapproves
illustrations of which are then set forth. We have inter­purposes,”

maythis to mean that such evidence not be used topreted prove
Dushame, 316,309,“character or v. 136 N.H. 616disposition.” State

added).(1992)469, words,InA.2d 473 other a trial court(emphasis
a aguard against allowing jury person merelymust to convict be­

cause the is “bad” or “has a to commit the offenceperson tendency
245,v.charged.” Lapage,with which he is State 57 N.H.[sic] [or she]

(1876). only304 A defendant be convicted if the finds thatmay jury
trial,subjectthe accused committed the act that is the of thespecific

and not some similar act at some other time. “The case of the [de­
its Id.uponis to be tried own merits.” The Tenth Circuitfendant]

Appeals explained:Court of

evidence have at“Although maybad least some[prior acts]
tried,being predominant qualityrelevance to the offense its
character aupis to show the defendant’s as car thief or a

artist,check Proof of soeio-example.bad for defendant’s
object.is not a valid that apathic disposition Showing [per-

systemis bad has never been under ourgenerallyson]
onrightallowable. The defendant has a to be tried the truth

inspecific chargeof the contained the indictment.”
(10th 1987)660,v. 827 F.2d 662 Cir.Hogue, (quotationUnited States

omitted). This court has warned: all shouldemphatically “[A]bove
bad not be to blacken charac-[prior permittedacts] [the defendant’s]

ter, worthless,to show that he is to the sense oflightenshe][or
bywhich rests the that heresponsibility upon jury, showing [or she]

worthyis not of and care.” 57 N.H. at 289.painstaking Lapage,
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acci­the absence ofmind,in examinethe weforegoingWith
inter­404(b). Blackey’sthatThe State arguesin Ruleprovisiondent

admitsthe defendantonly whereprovisionthepretation, applying
acci­committedclaims it wasquestion,in act in buttheinvolvement
Mag­brief, contends thatIn the Stateis too narrow. itsdentally,

tointroduced, suggests,not as defendanttestimony “wasnum’s
accident, to show the ab­but ratherbicycletheshow the absence of

thanRatherinjuries.”the victim’san that causedsence of accident
toonarrow, the State’s positiontoo we findBlackey’sfinding position

broad.
tousedsimplywill not betestimonyMagnum’sTo ensure that

abuser, itbe, aas, to childcharacter orBlackey’s propensityshow up
in Seeactually dispute.ansome direct on issuebearingmust have

934,618 F.2d 939v.662; Figueroa,827 F.2d at United StatesHogue,
(2d 1980). however, require-thisviolatesThe State’s argument,Cir.

ofhow evidencesatisfactorilytoment. The State fails explain
thatcenter provesat the caredayabuse of childrenBlackey’s prior

in the case be-injuriesan the complainant’saccident did not cause
torelevanceto haveMagnum’s testimony any significantus. Forfore

Blackey committeddisputedthe below—whetherprimary question
that, on this particularthe act would have to assumecharged —we

tooccasion, allegedin conformity propensityacted with herBlackey
thisher care. To makephysically abuse the children entrusted to

404(b).a of Rulewould be violationassumption
evidence,this useagainstnot our ofWe need exhortationsrepeat

289, 304, that thesimply57 N.H. at and conclude State’s—Lapage,
provi-of the of accidentinterpretationthe trial absenceand court’s—

404(b) Johnson,v. F.2dsion in Rule in error. States 879is See United
(where(8th 1989) not claim he com-331, n.2 defendant did334 Cir.

notacts wasaccidentally, priorthe act bad evidencechargedmitted
accident); Leo,v. 188 Mich.prove Peopleto absence ofadmissible

denied,423, (same), 439417, 423-24, appeal426470 N.W.2dApp.
(Mich.453,897, denied,478 478 N.W.2d 477Mich. N.W.2d appeal

1991). that the trial court’sBlackey showinghas met her burden of
to absence of accidenttestimony proveruling admitting Magnum’s

Michaud, atand 135 N.H.“clearlywas untenable unreasonable.”
727, at610 A.2d 356.

next the contention that testi­Magnum’sWe address State’s
404(b) ofof a patternwas admissible under Rule as evidencemony

404(b)is, course, in specificallyThere of no Ruleprovisionabuse.
to aadmissibility prove “pat­the of bad acts evidenceallowing prior

404(b)tern,” anyRule forpermitsbut admission of such evidence
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purpose other than “to prove the character of a in toperson order
show that the inperson acted conformity therewith.” We must there-
fore determine whether proving that Blackey exhibited a pattern of
abuse is a purpose distinctsufficiently from proving her abusive
character or her propensity to abuse the children attending dayher

Michaud,care center. 727,See 135 N.H. at 610 A.2d at 356. We hold
that it is not.

Over one yearshundred ago, this court stated an ruleevidentiary
that was well-settled even then: evidence of a defendant’s badprior
acts “is not inpermitted to show prisoner[a] a tendency or disposi-
tion to commit the crime with which he is charged.” Lapage,[or she]
57 N.H. at 289. This principle has not lost any in thestrength suc-
ceeding years 404(b).and forms the foundation for our present Rule
See Hogue, court,827 F.2d at 662. The however,trial violated this
principle by admitting Magnum’s testimony to aprove pattern of
abuse. As the State inexplained oral argument, the “pattern” means
that, because Blackey allegedly abused children in the past, she was
more likely to have done so on this particular occasion. We find the
State’s professed forpurpose admitting Magnum’s testimony here to

404(b)be precisely the use of evidence that Rule was todesigned
avoid. See 289;57 N.H. atLapage, see also Simonds,State v. 135

203, 207, 928, (1991).N.H. 600 A.2d 930 Accordingly, we hold that
hasBlackey met her burden of that trialproving the court abused its

indiscretion admitting Magnum’s for thetestimony ofpurpose prov-
aing pattern of abusé. The court’s ruling was “clearly untenable and

unreasonable,” Michaud, 727,135 N.H. at 356,610 A.2d at and it
case,prejudiced Blackey’s see id.

Reversed and remanded.

All concurred.


