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Robertson’s Case

April 23, 1993

Backus, Meyer Solomon, (Robert& of A.Manchester Backus on
the and orally),brief for the committee on professional conduct.

(MichaelP.A.,CallahanGallagher, & Gartrell of Concord R. Cal-
brief,lahan and David A. on the and Mr. CallahanGarfunkel

for theorally), respondent, Bernard J. Robertson.

Brock, 1,1991,C.J. On October the CourtSupreme Committee
(committee)on Professional Conduct filed a forpetition public cen-

Sup.sure and sanctions against Attorney Robertson.Bernard J. See
37(13).Ct. R. We the petitionreferred aand answer to Referee
J.).(Dunn, two and a halfFollowing days evidentiaryof hearings,

the referee found that Robertson had Rules ofviolated Professional
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(Rules) as8.4, petition4.4 and dismissed the insofar itbutConduct
nor the commit-a of Rule 3.1. Neither Robertsoncharged violation

decision, matter isand the now before thisacceptedtee the referee’s
on affirm.court Weappeal.

from alle-chargeThe of misconduct stemsunderlying professional
City attorneysthe of Portsmouth and itsby Robertson thatgations

Robertson onduring litigation brought bywithheld five documents
in that he beatenallegedof had beenDaigle. Daigle partbehalf Dale

(city). cityfrom of TheCityofficers the Portsmouth wasby police
Cox, Robert Sul-Attorneys Gaige,Paul andrepresented by Stephen

and, date,The in two trials to threelitigation jurylivan. resulted
Portsmouth,v.by Citythis court. Seereported Daigledecisions of

(1987) I);561, A.2d Ports-Daigle City129 N.H. 534 689 v.(Daigle of
(1988)mouth, 319, II); v.(Daigle Daigle131 553 A.2d 291 CityN.H.

III).(1990)498,Portsmouth, 577 1236 (Daigle133 N.H. A.2dof
in the of discov-city Duringsued the 1983. courseDaigle initially

note,” whichdiscovered theery, inadvertently “HerseyRobertson
of five withheldallegedly improperly byconstitutes one documents

the asser-attorneys. attorneys’the trial court overruleddefense The
that pro-of and ordered the note beproduct privilegetion work

note, 8, 1983, indicates that PortsmouthJulyduced. That dated
he aHersey say “whoopie”Officer Pace didPolice Officer overheard

to in Decem-Daigle. against city proceededon The trial the verdict
$500,000, that Dai-jury plaintiff finding1984. The awarded theber

Pace, the asfinding cityhad been and liable hisassailant Officergle’s
The found thattheory respondeat superior. juryon the ofemployer
inhigher depart-was a at a level thealthough cover-up policethere

custom,ment, orpolicy practicenot act in accordance withPace did
city.thebysanctioned

in 1984. the course ofDaigle During discovery,sued Officer Pace
,obtained, order, the ofto court remainder thepursuantRobertson

“Moore,”thewithheld: so-calledallegedly improperlydocuments
statements,statements. These which“Sargent,” “Lightizer”and

5,2, 1984, 1984,writing Julyto and Octoberwere reduced between
officers Pacepoliceindicate that other Portsmouth overheard Officer

thatthat “done a on” and it was commonjob Daigle,state he had
ofmanyPace excessive force in his arrests. Theknowledge that used

1985, and juryPace in December the foundagainsttrial concluded
This affirmed the verdicts infor the court reviewed anddefendant.

6, I, 561,129 N.H. 534 A.2don 1987. SeeAugust Daigleboth cases
689.

1987,2, filed a sanction mo-On Robertson “consolidatedOctober
of discover-systematic withholdingthat “willful andallegedtion”
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the and its counsel.sought against cityable material” and sanctions
J.)(Nadeau, 22,onThe Court denied the motion DecemberSuperior

1987, 22, 1988,Februaryand Robertson to this court. Onappealed
theprofessional complaint againstRobertson filed a misconduct
At-discoverythree defense based on the abuses.attorneys alleged

Cox, the on Marchtorneys Gaige, complaintand Sullivan answered
1,1988, and the committee thereafter treated the answer as a cross-

of misconduct Robertson.complaint professional against
29,1988,On December court vacated the denial of the consoli-this

for an evidentiarydated sanction motion and remanded the case
II, 329,See 131 N.H. at 553 A.2d at 297. After a six-hearing. Daigle
Bean, Master,day as denied the motion forhearing, Judge acting

sanctions, concluding Citythat “neither the of Portsmouth nor its
willful,inattorneys any intentional or malicious withhold-engaged

decision,of documents or information.” That which wasing ap-
J.),theproved by Superior (McHugh, byCourt was affirmed this

3,1990. III, 501,court Auguston See 133 N.H. at 577 A.2d atDaigle
1238.

19,1991,On 18 and theJuly committee conducted a whichhearing,
focused primarily on the cross-complaint against Robertson. The
committee dismissed charges againstthe three defense attor-the
neys based on the facts found inby Judge Bean the sanctions hear-

3.1,but founding, 4.4,Robertson ofguilty violating Rules and 8.4.
12-14,1992,aFollowing hearing on May the referee the viola-upheld

8.4,tion of Rules 4.4 and but dismissed the violation of Rule 3.1. We
first address the committee’s contention that the referee erred in
dismissing its thatcharge Robertson violated Rule 3.1.

Rule 3.1 “Astates: shall notlawyer bring or defend a proceeding,
or therein,assert or controvert an issue unless there ais basis for

frivolous,thatdoing so is not which includes a faithgood argument
extension,for an modification or reversal existingof law.” The ref-

eree stated that he was not persuaded by “‘clear and evi-convincing
dence’ that .. . in faithfrivolously[Robertson] and bad pursued
actions against afterattorneys Judge originalNadeau’s denial.” He
further stated that “it becomes clear thatincreasingly whatever Mr.
Robertson did with to claimregard his for sanctions until the vaca-
tion of that theruling by Supreme Court cannot be deemed frivolous

addition,and in faith.”bad In the grantedreferee Robertson’s pro-
posed finding 2,1987,of fact that Attorney Robertson,October“[o]n

him,based the facts then toupon known had an andobjectively sub-
reasonable,jectively faithgood basis to believe that discovery mis-

conduct had occurred in that[Daigle and both the andCity7] its
of, in,counsel were aware and thatinvolved misconduct.”
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our function is toonly“In the referee’sreviewing findings
could have reached the samea reasonable persondetermine whether

him.”on the basis of the evidence beforedecision as the referee
(1989)370, 1052,Case, 365, 565 A.2d 1055 (quo­Bourdon’s 132 N.H.

omitted). our own forfindings“It is not our role to substitutetation
707, 716,Case, N.H.130Wehringer’sthe of the referee.”judgment

(1988).252, thesupportsBecause the record before us547 A.2d 257
ofallegationswe affirm his decision to dismissfindings,referee’s

Rulemisconduct under 3.1.
that caused him to believe thattestified to the factorsRobertson

Pivotal to his be-of the five documents.attorneysthe defense knew
At-of Mortimer thattestimony Deputythe December 1985lief was

Sullivan, of contents and theand Cox knew thetorneys Gaige,
5,1983.early Subsequentnote as asHersey Augustexistence of the

to thediscoveryobtained orders reviewtestimony,to this Robertson
in these cases.files of the and its counselcity

19, 1983, fromAugustIn files he discovered a letter datedthose
of policecarrier that a numbercity’s indicatingCox to the insurance

of police“was a hard core nucleus olderofficers had stated that there
force ... are known to take matters[who]officers on the Portsmouth

the criminals.” He also discov-by roughing upinto their own hands
14,1984, Gaigefrom Cox and to theered another letter dated March

in that there werethey reportedcarrier whichcity’s insurance
that Pace or the Portsmouth Police De-circulatingrumors Officer

incident,in the that PaceDaiglehave been involvedpartment may
call came in the nightstation when thepolicewas at the Portsmouth

incident, officers recalledpoliceof and that other Portsmouththe
of” ancare individual.bragging “takingPace about

Gaigefrom counsel todiscovered a letter Officer Pace’sRobertson
state-7, 1984, Lightizera of therequesting copydated November

which, testified, to him that knewment, suggested GaigeRobertson
Inmonths it was produced.of the existence four beforedocument’s
11,addition, a written on JuneRobertson reviewed memorandum

1984, that in for Portsmouth Po-indicating preparationSullivanby
that on atMoore’s Moore informed SullivanCaptain deposition,lice

to a call even heresponded thoughone occasion Paceleast Officer
time, that Moore the call was on thethoughtwas off at the andduty

testified, however,Robertsonallegedlywas beaten.evening Daigle
asked whetherin he “no” whendeposition respondedthat Moore’s

incident,of the andnight Daigleunusual took on theanything place
that would assist in the case.that he had no informationindicated

evidence,this and other heupontestified that basedRobertson
of discoverableattorneys guilty withholdingthat the wereconcluded
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evidence that the haveand withheld information could affected the
trial, custom,outcome of the first on ofDaigle particularly the issue

record,policy practice.or Based this we with the refereeupon agree
that the committee failed to clear and evidenceprove by convincing
that infrivolouslyRobertson and bad faith sanctionspursued
against the defense afterattorneys Judge originalNadeau’s denial.
We note that Judge evidentiary hearingNadeau did not hold an be-

motion,fore he denied the sanctions that it was not until Judgeand
Bean’s on IIhearing remand from that the defenseDaigle attorneys
testified to the oftiming knowledgetheir of documents and informa-
tion.

The committee that Bean’s decision on theargues Judge
sanction motion collaterally estopped Robertson from al­contesting

oflegations misconduct him.against JudgeThe issue before Bean
was whether the attorneysdefense had in will­engaged knowing and
ful violations of the rules. The focus of thediscovery sanctions hear­

therefore,ing, was what and when the defense attorneys knew of the
allegedly withheld documents. the issueConversely, before the ref­
eree was whether Robertson infrivolouslyacted and bad faith in
pursuing sanctions. therefore,The focus of the hearing,censure was
what Robertson knew or reasonably believed about alleged discov­
ery misconduct. That the attorneysdefense had been absolved of
charges of misconduct was not conclusive on the issues before the
referee, and did not retroactively affect the ofstate Robertson’s

or Aknowledge beliefs. fundamental for therequirement application
of collateral isestoppel that the issue tosubject estoppel be identical
in each action. See Metropolitan &Property Liability Ins. Co. v.
Martin, 593, 595, (1989).132 931,N.H. 574 A.2d 932 Because that
requirement met,was not rejecthere we the committee’s argument.

Next, we address Robertson’s contention that the referee erred in
finding by clear and evidence that heconvincing violated Rule 4.4.
Rule 4.4 provides: client,“In representing a a lawyer shall not use
means that have no embarrass,substantial other than topurpose

ordelay, burden a third orperson, use methods of obtaining evidence
that violate the legal of suchrights person.”

The referee stated that is uncontradicted evidence“[t]here that
accused the lawyers[Robertson] the ofrepresenting City Ports-

(25mouth with felonies),serious crimes violations of multiple court
orders, and theusurping power defyingand the ofauthority the Su-
perior addition,Court.” In the referee stated that in-“[further
stances of onattempts partthe of to settle his case with[Robertson]

Citythe were decidedly intimidating.” The referee concluded that
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andadvocacy”of zealousparametersthehad “exceededRobertson
embar-topurposewith the substantialundertakingin an“engaged

for the of Portsmouth.”attorneys Citytheand burdenrass
office onthat he went to Sullivan’snot disputeRobertson does
the origi-him that the should settle30,1987, cityand toldSeptember

verdict, andjurytwice the amount of thea that wasfigurenal suit for
togoingthat he washe informed Sullivanmeetingthat in the same

misconduct. Nor does Robertsonprofessionalofpursue charges
and wasthat was of misconductguiltyCoxdeny that he told Sullivan

of feloniesthe commissionallegedthat he repeatedlyor“psychotic,”
however,attorneys. suggests,Robertsonthe defensebyand crimes

toattemptmeant as anmerelywereto Sullivanthat his statements
in a elicitwayof his case which [would]the strengths“set forth

thatarguesand he[lawyers]”the otherfromresponsesfavorable
thattone” does not establishan “aggressivehe usedbecausesimply

inappropriate.werehis remarks

Rule 4.4.that violatedthe referee RobertsonwithagreeWe
have had nodescribed couldunder the circumstancesHis behavior

Althoughandthan to embarrass burden.otherpurposesubstantial
ofpicturea differenttestimony presentshisthatarguesRobertson

theattorneys, it was forby city’sto thethan that testifiedhis actions
of the witnesses andcredibilityassess thefact-finder toreferee as

618,Case, 612, 609135 N.H.in See Otis’testimony.conflictsresolve
716-17, 547(1992); Case, 130 N.H. at1199, Wehringer’s1203A.2d

thatconclusionwe affirm the referee’sat 257. Accordingly,A.2d
Rule 4.4 auto­Rule 4.4. The violation ofviolatedactionsRobertson’s

8.4(a) lawyerfor amisconduct(professionalRulematically violates
Conduct).Professionalthe Rules ofto violate

and 4.4of Rules 3.1provisionsthat theacknowledgedThe referee
‘un-tacticsthat to sort those“attemptedbut heinterlockfrequently

of the provi-from the violationand burden’dertaken to embarrass
agreesanctions.’” Wein faith pursuingand bad‘frivolouslysions

The languageundertaken here.wasanalysis appropriatelythat this
claim, while Ruleunderlyingof theon the meritof Rule 3.1 focuses

a client. As setmeans inattorney’s representing4.4 concerns the
claim wasabove, that the sanctionsfacts establishedforth at length

undertakenunsuccessful. Tacticsfrivolous, ultimatelyalthoughnot
were, how-litigationa resolution of theinRobertsonby pursuing

conduct.professionalofever, acceptablethe boundsbeyond
as itinsofarpetitionof the committee’saffirm the dismissalWe

itinsofar as3.1, and sustain the petitionof Rulea violationcharged
Robertson is4.4 and 8.4. Bernard J.of Rulesa violationcharged
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the com-bycosts incurredand assessedcensuredhereby publicly
matter,thisprosecutingin andinvestigatingbar counselmittee and
37(16).R.See SUP. Ct.this court.byin to be determinedan amount

So ordered.

All concurred.
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