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the com-bycosts incurredand assessedcensuredhereby publicly
matter,thisprosecutingin andinvestigatingbar counselmittee and
37(16).R.See SUP. Ct.this court.byin to be determinedan amount

So ordered.

All concurred.
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Mitchell, (WilliamA.,Martin P.Nighswander, & of Laconia A.
Whitten on the brief and for theorally), petitioner.

(SusanArnold,P. attorneyJohn general Geiger,S. assistant at-
brief,torney on the and Ann F.general, Larney, attorney, orally),

for the State.

Bristol, litem,S. of ad inAudrey Hagerman, guardian joined the
State’s brief.

BATCHELDER, M.,WayneJ. The petitioner, appeals the ofruling
(M. J.),the Court issued inSuperior Flynn, appealhis of the Frank-

lin District that anfindingCourt’s abuse petition brought by the
(DCYS)New forHampshire Division Children and Youth Services

was substantiated by the evidence. See RSA 169-C:28. The superior
court ruled that petitioner sexuallythe had abused his stepdaughter,

onTracy, sporadic dates between 1981 and 1989. HeJuly raises three
(1) 169-C:13,issues on that whichappeal: RSA allows ofproof abuse

or neglect by evidence,a of the violatespreponderance his due proc-
(2)Constitutions;ess underrights both the State and Federal that

atthe evidence trial was insufficient for the court to find that he had
(3)sexually Tracy;abused and that the court byerred not granting

for arequest indicators,his factual that certainfinding behavioral
abuse,enumerated in a handbook on sexual were conclusive.rarely

error,no affirm.Finding we
6,1987, old,July Tracy,On who was then almost eleven con-years

to a thatneighbor stepfather sexuallyfided her had been herabusing
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toThe the abuseneighbor reportedwas old.yearssince she five
worker, inter-socialchildWayment, protectiveDan a DCYSDCYS.

Tracynext Becauseday.at home theTracy neighbor’stheviewed
abuse, asked her to write downtalk the Waymentafraid to aboutwas

inletteraTracy twenty-pagehad In wrotehappened. response,what
of sexual abuses.varietywhich she described aexplicitly

statements, an withinterviewTracy’son oral and writtenBased
sexual hersister, bywho also described abusethirteen-year-oldher

herthat sheand of her mother believedstepfather, the statement
truth, the case “founded—were the DCYS labelleddaughters telling

livingtorespondent reportedthe was beresolved.” Becauseproblem
no a threat tolonger posedin concluded that heJersey,New DCYS

sub-Tracyresolved. wasproblemhence the view that the wasTracy,
for a abuse eval-McCantyDr. sexualreferred to Maureensequently

uation, injury.”physicalwhich revealed “no evidence of
provideworked with the tofamilyFor the next two DCYSyears,

services, thatunder the beliefcounselingintervention and operating
notfamily unsuper-in the home and did haverespondentthe was not

DCYS, the re-respondentvised access to Unbeknownst toTracy.
1989,to May spentto New sometime andHampshire priorturned

inlivingin their while the trailerTracy’s familytime with trailer
10,1989, heardreportedthe road. On a that sheMay neighboracross

Tracyand believed thatcoming Tracy’s family’sfrom trailersounds
local andbeing raped stepfather. police respondedwas her Theby

where a limited examTracytook to the New London Hospital,
showed no evidence of sexual assault.

24, 1989, from her andJuly stealingafter mothercigarettesOn
to homeran a andfearing being punished, Tracy neighbor’s reported

assaulted her several earlier.stepfather sexuallythat her had weeks
result of her she removed from her home andallegations,As a was

Battistelli,Cathyin foster an with theplaced Duringcare. interview
Countyfor the of-Attorney’svictim-witness coordinator Merrimack

fice, to in 1987Tracy Waymentsaid that the letter she had written
Tracythe was truth. also told Bat-describing earlier abuses the

any-that she felt that no one didupsettistelli was because she ever
to her she wrote about the abuse.thing help after

169-C:7, petitionto RSA DCYS an abuse in Frank-Pursuant filed
26,lin 1989. court that theJulyDistrict Court on The district found

evidence, wasby Tracythe andpetitionabuse was substantiated
in at a home. While toprotective custody group talkingfosterplaced

home, state-group Tracya clinical at the recanted herpsychologist
abuse, notments about the the concern that her mother couldvoicing



122

formanage caring her without hersiblings help. She also told the
resident of group and,director the home that she wanted to go home

that she would lie toconsequently, the about thatjudge everything
had her input placement.

On from the finalappeal dispositional order of the Franklin Dis-
169-C:28,trict Court topursuant RSA the case was inheard de novo

court,the superior which found that M.“Wayne sexually abused his
M.,stepdaughter, Tracy on dates thesporadic during 1981period
Thisthrough July appeal1989.” followed.

The first thatpetitioner argues the of thepreponderance evidence
instandard does notRSA 169-C:13 meet the due process require­

I,ments of article 15 of the Newpart Hampshire Constitution and
the fourteenth amendment to the United States Constitution. As a

matter,preliminary we hisanalyze argument under the protections
I, Ball,afforded article 15. 124by part 226, 231, 471See State v. N.H.

(1983).347,A.2d 350 Because we have previously determined that
I, 15 atpart article is least as of individualprotective liberties as the

amendment, L.,fourteenth In ree.g., 678, 685,Eduardo 136 N.H.
923, (1993),621 A.2d 928 we need not conduct a separate due process

analysis Ball,under the Federal 124 237,Constitution. N.H. at 471
A.2d at 354.

In determining whether a ofstatutory proofburden satisfies
the due process requirement, we first decide whether the challenged
procedure interest, so,concerns a constitutionally protected and if
we then determine whether the atprocedure issue afforded the req­
uisite safeguards. 140,Riblet Co. v.Tramway Stickney, 129 N.H.

(1987).145, 107,523 A.2d 110
The that thepetitioner argues interest inprivate affected this case

is two-fold: his interest in his inliberty thestanding community and
his inconstitutional interest the parent-child ofrelationship, both
which are stigmatized by adjudicatedhis anbeing abuser of children.
The State concedes that a petitioner normally has a constitutionally

inrecognized liberty interest free from thebeing stigmatization that
abuser,attaches to one’s reputation upon being labelled a child citing

dicta from our inopinion 275, 283,Petition of Bagley, 128 N.H. 513
(1986).331, however,A.2d 337 It argues, that the petitioner, by his

prolonged absences from the family and his status as a stepparent, is
not entitled to processthe due protection generally afforded a natu­
ral or Theadoptive parent. petitioner citesdisagrees, yet only cases

with the of indealing rights parents their relationships with their
children, no that theoffering authority rights of are co­stepparents
extensive, a significant issue of first for this court. Al-impression
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coex­stepparentsof arerightsdoubtful that theappearsitthough
tounwillingareor weadoptive parents,of naturaltensive with those

by theargumentin full andbriefingthe absence ofdecide issues
528,Co., 129 N.H.Valley PaperPetitionparties. E.g., of Contoocook

(1987). that due1388, we determine534-35, 529 A.2d 1392 Because
toif the were entitledpetitionernot violated evenprocess would be

assume, pur­a we forparent,asprotectionsthe same constitutional
constitutionallyhas athat theopinion only, petitionerof thisposes

relationship Tracy.in his withprotected interest

of whether theinquiry:now to the second ourpartWe turn
To deter­safeguards.requisiteafforded thechallenged procedure

due, the factors:followingis we considerprocessmine what
(2)“(1) action;by the officialprivatethe interest affected

throughof an of such interestthe risk erroneous deprivation
used, value, if of addi-any,and probablethe theprocedures

(3)safeguards; gov-or and theproceduraltional substitute
interest, involved thethe function andincludingernment’s

that or sub-and administrative burdens the additionalfiscal
requirements would entail.”proceduralstitute

285, 513 at 338-39.128 N.H. at A.2dBagley,

169-C, the Protec­The of RSA titled Childpurpose chapter
Act, 169-C:1, “to to children whoseprotectiontion RSA is provide

life, a judicialhealth or welfare is and to establishendangered
in adjudi­to the of all involved theprotect rights partiesframework

or 169-C:2neglect (emphasiscation of child abuse cases.” RSA
added). we consider the interest of both theConsequently, petitioner

in determiningand the child what is due.process
maintainsinquiry, petitionerthe second of theRegarding prong

of an of interest could not bedeprivationthat the risk erroneous his
is thegreater, because the of the evidence standardpreponderance

Inof cites re Brendasupport argument,easiest to meet. In this he
H., (1979),382, A.2d in this held that119 N.H. 402 169 which court

familyharmful intrusion into“[gjiven dangerthe of unwarranted or
life,... initially neglect bythe State must child or clearprove abuse

389, peti-and Id. at 402 A.2d at 174. Theconvincing evidence.”
however,H.,Brenda At the timemisplaced.tioner’s reliance on is

decided, theyetBrenda H. was the had not establishedlegislature
or adjudication.of to be in an abuse Seeproof applied neglectburden

(effective 1979).22, Moreover, theAugustRSA although169-C:13
Brenda H. court that the clear and standardconvincingdetermined
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would in a suchappropriate us,be case as the one before it did not
hold that asuch standard was constitutionally mandated.

above,As noted but ignored by the we alsopetitioner, must
consider the risk of deprivation Tracy.erroneous to theAlthough
Child ActProtection was toadopted procedures “[pre­establish to
serve the of theunity family possible,” 169-C:2,1(b),whenever RSA
it child,”nevertheless seeks to the“[p]rotect safety of the 169-­RSA

1(a).C:2, If the court were to thaterroneously find an ofallegation
abuse or inwas aneglect givenunfounded case because it employed
a higher burden of harmproof, the to the victim of that orabuse
neglect, as well as to the ofwell-being family whole,the as a could be
devastating.

The prong inquiryfinal of our is the government interest at
stake. fromApparently departing his earlier argument, peti­the
tioner states in his that governmentbrief “the ininterest andabuse
neglect the protectioncases is of children and ... is deserving highof
regard.” Nevertheless, he thatsuggests the interest ingovernment
keeping familythe together paramount.is The State thatcontends

italthough recognizes the interest of the child and the inparent pre­
unit,theserving family the State’s parens duty thatpatriae requires

it represent ofsafetythe interest the child and assume that portion
of the forresponsibility parental duty that parentthe has violated.

absolute,arerights“[P]arental not but are subordinate to the
State’s parens power, and must topatriae yield the welfare of the

Mercieri, 36, 40, (1990).child.” v. 128, 131Preston 133 N.H. 573 A.2d

1979,When 169-C:13 was enacted inRSA the of themajority
States that inadoptedhad a standard neglectabuse and usedcases
preponderance al.,of the evidence. See S. Katz et NeglectChild

America, 1, (1975).Laws in 9 Fam. L. Q. 32-33 choosingWhen the
standard,appropriate “the drafters toattempted rightsbalance the

of Thus,the parents and the of the child. itrights was thatdecided
the preponderance standard should be itadopted since offered the
best protection al.,to the child.” A. etHarkaway New Hampshire
Juvenile Code Overview, 45,Justice 1979:An 21 N.H.B.J. 70 n.67of
(1980). above,Based our analysison we find no constitutional error
in the legislature’s decision.

does,theAssuming, petitioneras that libertyhis interest in his
instanding communitythe is greaterno than his interest in par-the

ent-child notrelationship, we need conduct a separate onanalysis
that issue.
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atpresentedthat the evidencearguesnextpetitionerThe
sexuallyhe had abusedthatfindingthe court’ssupportnottrial did

the trialrulings offindingsthe andis to sustainpracticeOurTracy.
er­byor taintedby the evidencearethey unsupportedunlesscourt

469, 472, 593 A.2d134 N.H.Dreher-Holloway,v.ror of law. Averill
fact, in(1991). is the bestcourt, is the trier of1149, 1151 “The which

it has theit becausethe evidence beforeweighto assess andposition
v.Abramsand their witnesses.”of theobserving partiesbenefit

(1989).1173, 1174 Conse­522, 525, 556 A.2dAbrams, 131 N.H.
foundhavewhether we wouldour task is not to determinequently,
couldrather, personwhether a reasonablewe determinedifferently;
472,N.H. at134Dreher-Holloway,the trial did.judgehave found as

A.2d at 1151.593
that the ex­on the factsargumentThe hispetitioner hinges

abuse, Tracythat recantedany physicalaminations did not reveal
fact.findings ofthat trial court made inconsistentstory,her and the

none of factors persuasive.find theseWe
revealed “noFirst, TracyDr. examination ofalthough McCanty’s

sexualabuse,” testified that mostWaymentof physicalevidence
Second,of abuse.physicalvictims do not exhibit evidenceabuse
ofpurpose beingher for therecanting allegationsadmitted toTracy

trial court madethe fact that thefamily. Finally,reunited with her
had visitedwhether theregarding petitionerinconsistent findings

The trial courtninth is harmless.birthdayson her andTracy eighth
over ansexually Tracy eight-had abusedpetitionerfound that the

rather thanbirthdays, specifi-that those twoincludedyear period
twocally on those dates.

inneighborthe of thetestimonyevidence includedpresentedThe
abuse, several agencyhad first confided about theTracywhom

and theTracy, graphic,who interviewed and counseledworkers
thereforein described the abuse. Wetwenty-page Tracyletter which

before it to findconclude that the trial court had sufficient evidence
theTracy sexually by petitioner.that had been abused

maintains that the trial court erredFinally, the petitioner
that “theit his for a of fact so-calledrequest findingwhen denied

abuse,’ 40 ofpage 41] [S.indicators of outlined on [and‘behavioral
Sgroi, and Child Sex­Handbook of Clinical Intervention

abuse,(1985)], of seerarely Sgroiual Abuse are conclusive sexual
intrial court erredat 78.” need not determine whether thep. We

mayerror that havepetitioner’s request, anythe becausedenying
an error did not af-appearswas harmless. it thatoccurred “Where



126

below,feet the outcome or where the court can see from the entire
done,record that no has been the will not be dis­injury judgment

Co., 532, 537-38,Realtyturbed.” Welch v. Gonic Trust 128 N.H. 517
(1986) omitted).808,A.2d (quotation811

Affirmed.
All concurred.
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(WalterArnold,P. attorney Maroney,John L. assistantgeneral
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