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in-frame anthe court tocourt, may requirefrom theinstructions
set ofspecificon arequiredisagreementstruction that substantial
gavedeliberationsduringcourtto thejury’s questionId. Thefacts.”

unani-must bejurythat theinstructionspecificthe need for arise to
un-the element ofconstitutingpredicateto the factualmous as

to theinstruction wastrial court’scontact. Theprivileged physical
that fac-onagreementwithoutfinding guilta ofcontrary, permitting

weAccordingly,be harmless.an error can neverSuchpredicate.tual
and remand.reverse

and remanded.Reversed

All concurred.

Original
No. LD-92-012

Tocciof Michael J.Petition

23,April 1993
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Tocci,Michael byJ. and orally,brief se.pro

Tober Offices, P.A.,Law of Portsmouth L.(Stephen Tober on the
orally),brief and for the HampshireNew Bar Association.

Abramson, Brown,Reis & of Manchester M.(Stanley Brown on
brief),the by brief as amicus curiae on behalf of himself and several

past presidents of the New BarHampshire Association.

JOHNSON, petitionsJ. Michael J. Tocci this court for reinstate-
law,ment to the of ofpractice repeal Supreme 42A,Court Rule and
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“disintegration” of the State Bar. He was from thesuspended prac-
of law to 42A topursuant non-paymenttice Rule for of dues the New

(NHBA).Hampshire Bar In his hepetition,Association ofsupport
that bythis court theargues usurped authority legislatureof the

bar, Bar,Inunifying the see re the New HampshireofUnification
260, (1968);109 N.H. A.2d 709 In re New Hampshire248 Unified

112Bar, 204, (1972),291N.H. A.2d 600 and Ruleby promulgating
42A. He thatarguesalso his to Rule 42A vio-suspension pursuant

association,his speech,lated freedoms of and as well as hisreligion,
conscience,to and of ofrights privacy and him duedeprived process

and,equaland withprotection. We Tocci’s contentionsdisagree
therefore, deny petition.his

began legalTocci his Oralstudies at the Roberts University O.W.
Law,School ofCoburn when the school was provisionally accredited

(ABA).the Americanby Bar Association After hiscompletedTocci
year,second the university the law to CBNconveyed school Univer-

ansity, academic institution byfounded M.G. “Pat” Robertson of the
BroadcastingChristian TocciNetwork. continued his atstudies

School,CBN University Law but provisionalCoburn’s accreditation
not result,did transfer to the new aschool. As Tocci graduated from

School,CBN LawUniversity a non-accredited school. He then ap-
forplied permission to take the New BarHampshire Examination.

Although 42(4)(b)Supreme Court Rule conditions such permission
upon graduation from an school,ABA-accredited law this court

Sup.granted Tocci’s forapplication an to rule.exception the See Ct.
R. 1. Tocci passed the andexamination was admitted to the practice
of in Maylaw 1988.

Tocci’s disagreements afterward;with the NHBA began soon he
hispaid 1988-89 NHBA dues six months late. The hefollowing year

did not pay and,his dues at all consequently, suspendedwas from
inpractice August pursuant1990 Ruleto 42A. then petitionedHe for

reinstatement, depositing his 1989-90 dues in escrow. This court dis-
his petitionmissed for his brief,failure to file a but hispaid escrowed

todues the NHBA and ordered him reinstated. Tocci subsequently
todeclined 1990-91pay dues,his his 42Aprecipitating present Rule

suspension and forpetition reinstatement.
Tocci’s first forargument reinstatement is that this court usurped

authoritythe of legislaturethe by unifying the bar and promulgating
42A.Rule Rule 42A states:

“Whenever the of personbar amembership admitted to the
ofbar this State shall have suspendedbeen for non-payment

of dues under the By-LawsConstitution and of the New
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have reinstatedAssociation and not beenHampshire Bar
(6) months, suspendingsix an order shall be issuedwithin

in thisthe of law State. Reinstate-person practicethat from
order, to thisonly by upon petitionshall bement thereafter

in Bar As-membershipreinstatement to thefollowingcourt
ofin with the said Constitu-provisionssociation accordance

By-Laws.”tion and
bar, maintains, legis-to thebelongsto the TocciregulateThe power

re-us tolative, urgesto branch of Hejudicial, government.not the
decisions,42A, “disintegrate”our unification andRule overrulepeal

sound, we de-constitutionallyFinding holdingsthe bar. our previous
cline his requests.

unification the State BarUnification,In In re we ordered the of
268,atUnification,In re 109 N.H.period years.for a trial of three

bar,at A unified we explained,248 A.2d 715.
ofmembershipin which and payment“is a Bar organization

in state.a condition of law arequired practicingdues is as
orwho have beenpersonssuch a Bar is established allWhen

thatto as an inpractice attorneyadmittedare thereafter
subjectBarmembers of the State Associationstate become

totheby-laws, including requirementits constitution andto
dues, to all to be fromentitled the benefits derivedpay and

organization.”ansuch
omitted).(citations now, ques­As first262, 248 at 711 theId. at A.2d

the authoritythe in In re was whethertion before court Unification
Peti­judicialin the branch. Ricker’sCitingto the bar residedunify

(1890),tion, 207, A. 559 we concluded:66 N.H. 29
determination of whether the administra-hold that the“We

theHampshire byin will best be servedjusticetion of New
all of of thisof the members the Barenrollmentcompulsory

must nec-into to which the members duespaystate one unit
of theintegralis anessary operation partto its efficient
of lawpracticecourt thepower regulateinherent of this to

in Hampshire.therein Newsupervise engagedand to those
to, to su-subjectandthus relatedLawyers being uniquely

we that thisby judiciary,the holdregulationandpervision
of unification ofjurisdictionhas to the issue thecourt decide

us----petitionBar of the beforepresented bythe this state
of serv-professionalIf to raise the quality... exercised

justice,to enhance the administration oflawyersices of and
ofdecree the creationmay constitutionallya courtsupreme
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a Barunified and that the costs of therequire improving
members,profession bybe shared its the admittedlawyers

to inpractice the state.”

In 264,re 109 N.H. at at 712.Unification, 248 A.2d Three and one
later,half thatyears convinced unification was indeed theserving

purposes for which it had been designed, we made our unification
204,order In re 112 N.H.permanent. Unified, 291 A.2d 600.

in Tocci’s thatNothing lengthy persuadesbrief us these
unification decisions should be overruled. Our decisions wereprior
reinforced when the State Constitution was amended in 1978 to pro­
vide, II,in 73-a, court, “shall,thatpart justicearticle the chief of this
with the concurrence of a ofmajority justices,the courtsupreme
make rules .governing .. the practice procedureand to be followed
in all courts” of[the] New must assume thatHampshire. We the
judicial branch possesses all the authority necessary performto its

functions;judicial otherwise, judicialthe inpower vested the courts
II,by articlepart 72-a becomes meaningless. judicialBecause the

branch arequires qualified functions,and ethical bar to perform its
we hold that it has the inherent topower the bar to ensureregulate

is, fact,that the bar in and ethical. Inqualified IntegrationSee re of
Bar Ass’n,Nebraska 283, 287-90, 265,State 133 Neb. 275 N.W. 267-­

(1937).68 theUnifying State Bar is a method ofreasonable achieving
this goal.

in 24,Our decision Petition Chapman, 128 N.H. 509 A.2dof
(1986),753 bolsters our conclusion. We stated:

outset,“At the we note that the constitutionality of the
unified,integrated, or bar is not at issue here. In addition to

the fact that the ofhistory the unified bar since its creation
is one of impressive accomplishment and service to the pub-

State,lic and oflawyers our the success of such a challenge
is made all the more ofunlikely by decisions both the United
States Supreme Court and court.this See v. Don-Lathrop
ohue, (1961);367 U.S. 820 In re the NewUnification of

Bar,Hampshire 264, 712;109 N.H. at 248 A.2d at see also
Note, First Amendment on theProscriptions Integrated
Bar: Lathrop Re-examined, 939,v.Donohue 22 Ariz. L. Rev.

(1980).940 The Association has a crucial inplayed role
andmaintaining upgrading the of the inquality bar New

Hampshire. The lawyer referral network has increased the
of, to,availability and access inlawyers this State. Its public
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have been andexemplary,information effortseducation and
best. Theamongis theprogrameducationcontinuingits

substantiveprovideof the Associationvarious committees
the courts.to the bar and toassistance bothproceduraland

the sole reason for thesethe bar not bemayUnification of
that it has asuccesses, playedare confidentbut we substan-

accomplishments.”in to thesecontributingtial role
Furthermore, as we noted in In re29, at 757.at 509 A.2dId. Unifica-

toterritorycourt of a state ortion, of thepower supreme“[t]his
or di-authorizationspecific statutoryanyits bar withoutintegrate

inknowledge,to the best of ourhas been upheld,rection to do so
In rethe issue has been raised.”whereevery jurisdiction Unifica-

712; Keller v.tion, 264, at see Stategenerallyat 248 A.2d109 N.H.
(1990). to1, we declineAccordingly,496 U.S. 7-9California,Bar of

orders as an uncon-of our unificationTocci’s characterizationaccept
42A isauthority. fullyAs Ruleofusurpation legislativestitutional

orders, not suffer constitu-unification it doesconsistent with the
infirmity.tional

42A unification ordersRule and ourarguesTocci next that
of reli­speech,constitutional freedomsviolate his federal and State

association; and his constitutionalto Stateright privacy;andgion,
of religionnot how his freedomexplainof conscience. He doesrights

however, byin affected his barany waywereand toright privacy,
fur­anynot these claimswe do addressconsequently,suspension;

withdispensedassociation claim can also bether. Tocci’s freedom of
in In reresolved this issueunequivocallythat weby noting Unifica­

tion-.
petitionof to theopponentsnot share the views“We do

maintain that a unified Bar constituteswhounification][for
member’s of as-rightviolates an individualcoercion which

associate, tosociation, alleged rightnot to or hisor rather
enforcedor that it constitutesfromresign any organization

Donohue,v. 367 U.S. 820.guildism. Lathropprofessional
underveryits nature comesbyBecause the legal profession
court,not feel that if ajudiciary,of the we dothe supervision

tointerests, it in the welfarepublica of findson balance
court,of the mustoften called officerslawyers,thatprovide

for itsreasonable duespayof a unified Bar andbe members
thea nefarious Neitherguild.this constitutewouldsupport,

filed theby-laws, petition,or withconstitutionproposed
Bar to associateof the unifiedproposeda membercompels
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with his fellow thelawyers.[or her] On contrary any lawyer
free,in attend, not,this state will be to or its meetings, to

tobelong any Association,other Barvoluntary or to even
aestablish one. Thecompeting to remainobligation a mem-

of Bar,ber a unified if one is admitted to practice law in the
state, and to duespay thereto constitutes proper regulation
of those inengaged the of law.practice Lathrop Donohue,v.

230,10 Id.,Wis. 2d 242. 820,367 U.S. 843. Nor is it ‘more
undemocratic than the requirement of learning and good
moral character of all who seek the ofprivilege practicing

Inlaw.’ re Integration Bar, 618,the 5 Wis. 2d 622.”of
In re Unification, 266-67,109 N.H. at 248 atA.2d 713-14. Again, we
see no reason to depart from this well-reasoned decision and con-
clude that 42ARule and our unification decisions violate neither
Tocci’s federal nor his State constitutional torights associate.

We address Tocci’s free speech and ofrights conscience claims to-
gether. See Chapman, 29,128 N.H. at 509 A.2d at 757. He makes nine
assertions, below,listed concerning the NHBA and Rule 42A to sup-
port his claims.

(1) The NHBA is an illegal monopoly.
(2) 42ARule ancauses impermissible burden on interstate

commerce.
(3) 42ARule ancreates unconstitutional tax on commerce.
(4) Rule 42A infringes upon an out-of-state attorney’s right to

travel and seek employment in another state.
(5) Rule 42A violates the prohibition against involuntary ser-

vitude.
(6) The NHBA is closely ABA,associated with the which en-

policiesdorses Tocci opposes.
(7) The NHBA is closely associated with the New Hampshire

Civil Liberties Union (NHCLU), which policiesendorses Tocci
opposes.

(8) The NHBA frequently honors and entertains judges.
(9) The NHBA has embraced militant feminism.

As all of the above morally Tocci,offend he maintains that his rights
of conscience are byviolated our rule that he must belong to and
financially support the NHBA in order to practice law in New Hamp-
shire.

The first five listed assertions are direct assaults on the legit­
imacy of the unified bar. Because we addressed the soundness of our
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meritno inabove, independentand because we seeordersunification
attacks, do notthem no further. Wewe discussof these collateralany

as a for reliefto a unified bar groundmoralrecognize opposition
free claim.speechto a conscience orrights ofpursuant

asso­closeallegesixth and seventh listed assertionsTocci’s
ABA the heSpecifically,of the NHBA with the and NHCLU.ciation

in his brief thatstates
Association, no purpose legitimatelyBar for“the American

function, arepoliciesendorses thatrelated to its supposed
hisPetitioner, as well asinimical to faith of thethe Christian

reg-Bar AssociationHampshireThe Newideology.political
of Americanthe conduct thereports supportson andularly

Association, is the duespractice bywhich subsidizedBar
the Petitioner.compelled of

affili-closelyBar is alsoThe New AssociationHampshire
Union, theHampshireNew Civil Libertiesated with the

overtorganization an]conduct of whichideology [areand
historic or-freedom and beliefs ofupon religiousattack the

Newassociation of thethodox Christians. With the close
Civilthe New HampshireBar Association withHampshire

Union, to construc-beingthe Petitioner forced[is]Liberties
such irrational who wouldpersonsassociate withtively

‘Nazi[,’]as forthe of this state adefame Governoropenly
lifeto his and thatholding beliefcourageously principles

criminalizingat and that the statutesconception,begins
sanc-interest in theprotect upholdinga valid Stateabortion

the of the statepublic policylife. it is statedtity of Whereas
lives, not themdestroy [RSAto saveHampshireof New

Lib-151-B:1], Hampshirethe New Civilpolicywhich public
undermining.”erties Union is committed to

statement, however, Tocci to any particularin this does citeNowhere
ABAofficially posi-an or NHCLUadoptingof the NHBAinstance

hesuch an as-group. allegation,or either Withoutendorsingtion
rightsorthat free consciencejusticiable speechno claim hisserts

are violated.

assertion, brief, thatfound in his isTocci’s aseighth
to theconscientiously objectingalsoPetitioner is“[t]he
in fre-Bar AssociationHampshireof the Newpractice

of judiciary,and members thehonoring entertainingquently
citizen, toPetitioner, repugnantthe as a findspracticewhich
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of ‘aprinciple] judiciary impartialthe as the lot human-[of]
with,will This associationity frequent and baseadmit[.’]

of,flattering the members of the is intend-judiciary plainly
to induce the toing judiciary be more concerned with main-

relations withtaining good Hampshiremembers of the New
Bar inAssociation than administration and theimpartial

ofprotection rights dangerousthe of citizens. This and un-
ethical association of the bar and judiciarythe is subsidized
by paidthe dues to the New Bar Association theHampshire
Petitioner ifpaywould be forced to were to withcomply[he]
Rule 42A. This is an in whichactivity the Petitioner will not
participate.”

Although assertion,more in its thanspecific allegations the last this
assertion also fails to a Instate valid claim for relief. Chapman, 128

31, 758, that,N.H. at 509 atA.2d this court declared in the exercise
NHBA,of our continuing supervisory authority over the we are “ob-

to theligated interpret limits on bar activities so as to preclude the
first amendment that ifinfringement would result the [NHBA] were
to take on issuespositions outside the of thosescope responsibilities
that justify compelling Thus,tolawyers belong to it.” we prevent
first amendment problems comparable State constitutional—and
problems by NHBAlimiting the to its proper role. So as thelong—
NHBA role,acts within this there are no such constitutional viola-
tions.

Tocci’s assertion alleges no NHBA activities “outside the
scope of those responsibilities that justify compelling lawyers to be­

tolong it.” Id. Although Tocci decries the NHBA’s alleged habit of
“frequently honoring and entertaining members of the judiciary,”
respect for the andjudiciary communication with its members about
the administration of justice are valid objects of the NHBA. Tocci

no specificcites instances of alleged bias fromresulting conduct,this
instead thataverring intends,the NHBA through “base flattering,”

“to induce the judiciary to be more concerned with maintaining good
relations with members of the New Hampshire Bar Association than
in impartial administration and the ofprotection the of citi­rights

see, however,zens.” We fail to how “maintaining good relations with
members of the New Hampshire Bar Association” is incompatible
with “impartial administration and protectionthe of the ofrights

Everycitizens.” attorney licensed to inpractice New Hampshire be­
to thelongs NHBA. As lawyers bemay hired to represent either side
issue,of an every conceivable law-related “interest agroup” has po-
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tohopecouldgroupone particularin the NHBA. Notential voice
of the NHBAassociationby officialjudge merelyfavor with again

judiciary.with the
militantembracedthat the NHBA hasninth assertion isTocci’s

in as follows:is his briefexpressedHis assertionfeminism.
the Peti-fundamentals ofis inimical to the“Feminism

observation, thefaith, reason ofbyandtioner’s Christian
to the feminist ide-that acquiescenceis convincedPetitioner

fruit, thewhich are de-amongbut evilnothingbearsology
debilitatingthe divorcefamily,of the Americangeneration

in-States, and avoidablethe inexcusablein the Unitedrate
divorce, sexually promiscuousthebyto children causedjury

.., inexcus-. the wanton andof modern women‘liberation’
ofunborn; the estrangementinnocentof theslaughterable

domesticthe escalation ofequal),not(separated,the sexes
the escalationviolence, of teenage pregnancy,the escalation

(aka the discrim-day-care),child neglectof institutionalized
necessary employment,fromof meninatory displacement

offemininity gentlenessof trueand the lossgeneral —that
fundamental to civilization.”that isspirit

and of Tocci’s beliefstrength sinceritythequestionwe do notWhile
thatany allegationthe absence ofin this we notepassage,as voiced

explainedon feminism. Aspositionan officialthe NHBA has taken
how-acknowledge,claim.above, fatal to Tocci’s Wethis isabsence

brief, judicial noticecombined withever, of hisreadingthat a broad
NHBA, likelywouldof theand structurecompositionof the present

tomorallyTocci is opposedthatspecific argumentthe moreproduce
ofinto positionsthe of law andpracticeof women intothe admission

either en-NHBA, of which the NHBAthe bothwithinauthority
allows.dorses or

of his argu­interpretationIf that our expansivewe assume
noth­avail Toccia would neverthelessreadingis suchjustified,ment
is notin the legal professionof womenequalitytheing. Affirming

compellingjustifythatresponsibilitiesthe of thosescope“outside
31,at 509128 N.H.Chapman,tobelong NHBA].”tolawyers [the

of rightsthat “[e]qualityguaranteesconstitutionA.2d at 758. Our
this state on ac­byor abridgedshall not be deniedunder the law

CONST, 2, ofI, right qualifiedart. and thesex,” pt.of... N.H.count
yearsone hundredestablished overlaw here waswomen to practice

(1890).207, It isPetition, quintes­29 A. 559N.H.in Ricker’s 66ago
to ensureNHBA’s responsibilitiesthe of thesentially scopewithin
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sum,Incompliance equitywith these mandates of and fairness. we
42Ahold that neither Rule nor our unification orders violate Tocci’s

or or his State consti-speech rightsState federal constitutional free
tutional of conscience.rights

to fromsuspensionWe now turn Tocci’s that hisargument
42Apractice pursuant rightthe of law to Rule violated his to due

under Inprocess particular,the State and Federal Constitutions. he
contends that he was notice orsuspended adequate oppor­without
tunity Loudermill,to be v.heard. See Cleveland Board Educationof

532, (1985);470 U.S. 542 Royer Dep’t Security,v. State 118of Empl.
(1978).673, 678, 828,N.H. 394 A.2d 831 the notice issueAddressing

first, quote case,we from Tocci’s of instatement the contained his
brief:

“The Petitioner was admitted to the of law in thepractice
State of inHampshireNew of 1988. that heMay yearLater

a from Hampshire for,received bill the New Bar Association
among things,other dues. The Petitioner did withagreenot
the conduct or official ofpronouncements Hamp-the New

Association,shire Bar to payand declined the dues—an ex-
ercise of his freedom of association. He was subsequently

by the the Newsecretary Hampshire Bar Asso-informed of
ciation wouldthat he be suspended the lawpracticefrom of
by the New Hampshire Bar Association he did not payif
his dues. The Petitioner theinformed Office of the Clerk of
the Supreme Court of HampshireNew of the ofresponse

Association,the New BarHampshire of said officeinquiring
of the of the Newlegality Bar Association’sHampshire posi-
tion.

meantime,In the the ofspokePetitioner with one his col-
leagues concerning the imperiousrude and ofresponse the
New BarHampshire Association. At this time the Petitioner
was by his thecolleague existence certaininformed of of
orders the Supreme Court New Hampshire compellingof of

the Newmembership in BarHampshire Association as a
condition practicing law in the State Hampshire.Newof of

first,At the Petitioner hardlycould believe that couldsuch
be the case—but when his research the theconfirmed fact of

orders,existence such complied byhe the dues.”payingof
added.)(Emphasis This passage plainly confirms the NHBA’s argu-

ment that Tocci was well priceaware of the of not paying his dues
long before his current intosuspension went effect.
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anthat denied ade­also Tocci’s contention he wasrejectWe
to the of hisdeprivation prop­to be heardopportunity priorquate

Hampshire.to law in Newinterest —his licenseerty practice
a musthearing” pre-termi­often kind of be affordedAlthough “some

omitted); seenation, Loudermill, at 542 also(quotation470 U.S.
831,679, 394 at a cannot “insist on aperson118 N.H. at A.2dRoyer,

. . .in that shouldargue departorder to the decisionmakerhearing
Loudermill, n.8;470 U.S. at 543 see Dixonrequirements,”from legal

(1977). In a factual105, 113-14 the absence of dis­Love, 431v. U.S.
ancase, require oppor­in this clause does notprocessthe duepute

States,Co. v. 774to be heard. See Atlantic Unitedtunity Richfield
1985).(D.C. Here, Tocci none1193, 1203 of thedisputesF.2d Cir.

failed to42A Hesuspension. payfacts his current Ruleprecipitating
dues, that such failureknowing experiencehis NHBA from previous

theto from NHBA as well as from prac­lead thesuspensionwould
for overlaw, and from the NHBA sixsuspendedtice of remained

Rule 42Amembership.to NHBAbeingmonths without reinstated
42A,RuleonlyTocci the oflegalityno more. Asrequires disputes

this of theparticular applicationnot the factual correctness ofand
the nor the Constitutionrule, we hold that neither State Federal

suspension.him to heard to hispriorentitled an to beopportunity
113-15; F.2d atLove, Richfield,at Atlantic 774 1203.431 U.S.See

and before thisfor reinstatementpetition argumentHis present
challengeto theopportunityhim with anprovides adequatecourt

legality.rule’s
his suspensionTocci that our unification orders andFinally, argues

to under theright equalto Rule 42A violate hispursuant protection
in the profes-thoseby “depriving]and Federal ConstitutionsState

attorney right byand counselor from the to be controllablesion of
body, havethey, representativethose laws which or theironly [to]

consent, an of theright impartial interpretationand the togiven
As we have affirmed thelaws, justice.”and administration of consti-

42A,and Rule we decline to ad-tutionality of our unification orders
further.argumentTocci’s equal protectiondress

to the and ofstrength sinceritywe stated above with respectWhat
his on militant feminismconcerning argument appliesTocci’sbeliefs

concluded thatHe and hasarguments. strongly sincerelyto all of his
to We havehim not to dues the NHBA.payhis conscience compels

of the Barconcluded, however, Hampshirethat the unification New
us to revisit thisconstitutional, to the extent Tocci invitesis and
Consequently,his toas a matter of we decline invitation.policy,issue

Tocci must his NHBA dueslawyer Hampshire paya in Newremain
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and his assessment to thesupport professional conduct committee. If
paidthese are and to datebrought up ninety days,within we will

not,reinstate Tocci to the of in this Ifpractice law State. his suspen-
sion shall remain in effect.

denied;Petition so ordered.

All concurred.
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