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and his assessment to thesupport professional conduct committee. If
paidthese are and to datebrought up ninety days,within we will

not,reinstate Tocci to the of in this Ifpractice law State. his suspen-
sion shall remain in effect.

denied;Petition so ordered.

All concurred.
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(Diane Nicolosi,Arnold,John P. M.attorney general assistant
the for theattorney general, orally),on brief and State.

(JulieP.A.,Lahey,Hemeon & of LaconiaMurphy, McLaughlin,
L. brief,T. on Mr.Philip McLaughlinLesher and the and

forMcLaughlin orally), the defendant.

Thayer, defendant, Al Jaroma,J. The was of receiv-convicted
J.).a trial ining property Superior (Dunn,stolen after Courtjury

(1)On the defendant thatappeal, argues the trial court erred in not
suppressing evidence from a search of the defendant’s be-garage
cause the affidavit in thesupport of search warrant contained reck-
less or intentional material ofmisrepresentations fact and because

ininformation contained the affidavit was a twoobtained as result of
(2)searches;prior inillegal suppressingnot statements thebymade

defendant to a aparty duringthird in thetelephone conversation
ofpresence officer;counsel was policedefense that overheard aby

(3) in not suppressing statements made theby defendant to a police
officer the in custodywhile defendant was after ar-having been

(4) inraigned; not statements made the tosuppressing by defendant
a police (5)officer three weeks after his and in notarraignment;

thecharging jury as the defendant requested. We affirm.
After Eaton,a fromreceiving tip Mark a of thecolleague defend-

ant, that Jaroma’s rented stallgarage contained property,stolen
Goffstown police for a warrant searchapplied to the Thegarage.
search warrant executed,was issued and in ar-resulting Jaroma’s

1984,July 26,rest. On Police LeBel,Goffstown Officer Susan who
case,was not inactively involved the transported Jaroma from Man-

chester to the forGoffstown District Court arraignment. Jaroma
filled form,out a fingerprint information left forbut blank the line

use ofindicating an alias. thenLeBel read Jaroma the re-warnings
quired Arizona,by (1966),Miranda v. 384 U.S. 436 and he indicated
that he those rights.understood

While awaiting arraignment, Jaroma and his incounsel conferred
the ofpresence GaryOfficer Shreve. The defendant ifasked Shreve
he could use the phone and theShreve allowed In therequest. pres-
ence Shreve,of both his andlawyer the defendant called someone
named “Al.” A1Jaroma told that the police had the hefound garage
rented, that he would have to toprobably court, thatgo and the po-
lice would (thesomehow have to find out about the rest of the “stuff”
stolen ofproperty which Jaroma claimed to have no knowledge).
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was policetaken back to the de-arraigned,After Jaromabeing
LeBel, the commitmentwho reviewed orderOfficerpartment by

the alias “A1Halston.”the that Jaroma used ofindicatingfrom court
words, “A1read the Jar-LeBel sat across a table from Jaroma and

Halston,” order thenthe commitment and lookedoma A1 froma/k/a
then that he needed to usethe form.fingerprint explainedat Jaroma

he arrested and felt “hisan alias to rent the because had beengarage
LeBel verified Jaroma’sexplanation,name bad.” After theown was

totransported jail.him backdate and address andbirth
13,1984, Depart-called PoliceAugust Jaroma the ManchesterOn

Paul Brodeur. Brodeur hadCaptainment and to meet withasked
search and was aware thatin the warrantparticipated executing

Later day,and that Jaromaarraigned.had been arrestedJaroma
were the“barking upand him that the policemet with Brodeur told

incident in and that Markthe Goffstown”wrong regardingtree
ga-infor stolen the Goffstownresponsible any propertyEaton was

for sev-by spoke approximatelystall Jaroma. Jaromarage rented
inculminatingof events hishis rendition theenty givingminutes
innotvoluntarilymade and were re-arrest. These statements were

After Jaroma finished hisbyto asked Brodeur.sponse any questions
him of under Miranda andhissoliloquy, rightsBrodeur warned

thatthose indicated herights.him if he understood Jamomaasked
Brodeur andspeakwell” and continued to withvery“knew them

answered questions.
conversations with LeBelsuppressThe motion to hisdefendant’s

Shreve,Brodeur, was denied.byand the conversation overheardand
search, argu-fruits of thesuppressThe also to thedefendant moved

the contained in-in of search warrantsupportthat the affidaviting
inand that information thetentional or reckless misrepresentations,

two searches. This motionprior illegalaffidavit obtained fromwas
was denied.

mistrial,in a the defendant was retriedAfter first trial endedhis
convicted in Octoberinformation and wassingle,on a consolidated

courtthe first contends that the superior1988. On defendantappeal,
to both thein his motions onsuppress, relyingerred twodenying
We address the defendant’sand Federal Constitutions. willState

if lawonly pro-federal claims federalclaims first and turn toState
226, 232,Ball,v. 124 N.H. 471protections.additional Statevides

(1983).347,A.2d 351
ofthe that the affidavit in thesupportfirst address argumentWe

the stall not establish causeprobablewarrant for didgaragesearch
Inmisrepresentations.or recklessit contained intentionalbecause
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Frenchwarrant, MichaelOfficerofin the searchsupporthis affidavit
stated:DepartmentPoliceof the Goffstown

“12) DepartmentPolicetheGobin of GoffstownCaptain
Police De-of the ManchesterBrodeurspeaks Captainwith

of-at theburglarythat a [occurred]who advisespartment
28,1984. ReportedJanuaryTom onAttorney Wingatefice of

A1 isJaromaa Panasonic VCR.in this wasburglarystolen
in burglary.thissuspected

to the Man-13) 8,1984 wasburglary reportedaJanuaryOn
Re-Associates.JW SowdenbyPolice Departmentchester

(Seeitems.followingthein this wereburglarystolenported
dueList). burglary,in thissuspectedA1 isAttached Jaroma

stolen.of itemstypesandOperandito Modus
14) by Calverts25, reportedwasburglary1984 aOn June

Re-Department.PoliceLondonderryFurniture Store to the
of fur-piecesnumerousin this wereburglarystolenported

(see list) in thissuspectedA1 isattached Jaromaniture.
of items stolen.”andOperandi typesdue to Modusburglary,

para­on these samea attackpreviousThe defendant made
con­theythat werearguinginterlocutory appeal,angraphs through
thisrejectedcause. Weprobablenot establishclusory and did

(1986).Jaroma, 423, 1274514 A.2din v. 128 N.H.Stateargument
material mis­arecontends that these statementsThe defendant now

policebecause therecklesslyorintentionallymaderepresentations
not name the defend­to above didon the referredreports burglaries

a validfaciallyin attackinga “The focussuspect. appropriateant as
ismisrepresentationsthat it containsgroundwarrant on the

po­the theby affiant,mademisrepresentationswhether it contains
69,179, 191, A.2d 76Carroll, 552officer.” v. 131 N.H.lice State
(1964).528,States, 533(1988); v. 376 U.S.Rugendorfsee also United

orthe affiant made intentionalbefore us is whetherquestionThe
misrepresentations.reckless

thatcontention be­questionwe the defendant’sAlthough
nothe therefore couldpolice reportshe not named in thecause was

the statements thata we will assume thatsuspect,be considered
intentional orin the three wereburglarieswas suspectedJaroma

material This doesassumptionof facts.misrepresentationsreckless
cause, however, informationbecause thenot avail the defendant’s

the affiant’s per­in 12-14 was not based oncontained paragraphs
toother de-police departmentssonal French contactedknowledge.
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termine the possible source of the cache of stolen inreported goods
the defendant’s The defendantgarage. concedes that Bro-Captain
deur, affiant,not the is the source of the information regarding the
modus of theoperandi burglaries, which was as a reason forgiven

the defendant.suspecting While the defendant contends that Cap-
tain Brodeur made material hemisrepresentations, does not contend
that it was unreasonable for the affiant to rely on the information

Carroll,provided by 189,Brodeur. See 131Captain N.H. at 552 A.2d
at 74 (police relyofficer can onreasonably information provided by

officer). warrant, therefore,other The search was bynot tainted the
affiant’s intentional or reckless misrepresentations, and the evidence
seized was admitted.properly

In addition to his claim of intentional or misrepre­reckless
sentations, the defendant’s motion to included thesuppress allega­
tion that Brodeur’s modus operandi information was based on two
searches that “were found unlawful.” No inaffidavit of thissupport

filed,was norallegation anywas court order attached to the motion.
There was no discussion or any presentation of evidence on this

J.)claim (Bean,theduring suppression hearing, and the Trial Court
notdid address this claim in his order denying the motion to sup­

press. Although the burden of theproving admissibility of evidence
State,rests on the “every suppressmotion to evidence . .shall. set

forth all the facts and . .grounds upon. which the motion is based.”
Hale, (1992)42, 44, 630,State v. 136 N.H. 611 A.2d 631 (quotation

omitted).
Hale,As was the case in no facts were set forth in the motion to

suppress or at the suppression hearing to us with aprovide record
upon 46,which relief can be granted. See id. at 611 A.2d at 632. The
defendant did not toobject the trial court’s order or ask for a rehear-
ing with to claimregard his that Brodeur’s information was based on
illegal Roberts, 512,searches. See v. 516-17,State 131 N.H. 556 A.2d
302, (1989)305 (objection to onruling motion to notsuppress raised

waived).before trial court deemed We hold that the trial court prop-
erly denied the defendant’s motion to the fruits of thesuppress
search.

We now turn to the issues raised the inby defendant his other
motion to Thesuppress. arguesdefendant first that it errorwas for

J.)the Trial Court to admit(Flynn, testimony from Officer Gary
relatingShreve to the phone conversation the defendant had with

“Al” inwhile a room with andShreve the defendant’s Theattorney.
defendant argues that the admission of this violated histestimony
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I, article 15 of Constitution andto counsel under the Stateright part
amendment to the Federal Constitution.the sixth

to thedefendant’s article 15 assistance ofright“[T]he
of the of formal crim­bycounsel... virtue commencementattache[s]

104, 108, 585,Bruneau, 131 552 A.2dinal State v. N.H.proceedings.”
(1988). attached,Even if to counsel hadright587-88 the defendant’s

athat serves to communications defendantright protect between
155,attorney, see State v. 123 N.H.Beaupre,and the defendant’s

233, (1983),158-59, 459 A.2d 236 not the defendant’s conversations
to inpartieswith third where defense counsel be the samehappens

law no in thisgreater protectionroom. Federal affords area. See
(1986).Burbine, 412, 428Moran v. 475 Hence a separateU.S. federal

is notanalysis required.
toThe next statement he tosought suppressdefendant the made

LeBel when he that thatOfficer realized LeBel noticed the defend-
onant did not include his alias the form. At thefingerprint time this

made,statement was the defendant had beenalready arraigned, had
counsel,his to inright custody.exercised and was LeBel did not

warn the defendant of his Miranda after she himrights escorted
room,from court nor thethe did defendant waive those rights.

that his notThe defendant concedes statement was the result of a
LeBel,question posed by argues employedbut that she “subtle coer-

inpressure”cive the statement from him after he hadobtaining ex-
rightercised his to at the aarraignment.counsel When defendant is

counsel,custodyin and requests “policethe assistance of must cease
all and its functional State v.questioning equivalents.” Guajardo,

401, 403, 217, (1992) omitted).135 605N.H. A.2d 219 (quotation

“When officers utter words that should know are rea­they
tosonably likely suspect’selicit a incriminating response, they en­

Dedrick,in the functional of State v.gage equivalent questioning.”
218, 226, 423, (1989), denied,132 564N.H. A.2d 428 cert. 494 U.S.

(1990).1007, 1008 LeBel’s communication thewith defendant was
not interrogationan or its functional equivalent. She was simply

informationverifying provided by the defendant when he was being
Muniz, 582, (1990) (“lim­Pennsylvaniabooked. See v. 496 605U.S.

ited and focused inquiries” policeattendant to legitimate procedure
396, 400,do not constitute State v. 124interrogation); Sweeney, N.H.

1362, (1983)469 1364 (policeA.2d conduct normally accompanying
custodyarrest and does not constitute noteinterrogation). We that

the defendant’s statement about renting garagethe stall under an­
other name did not that notdivulge anything alreadywas known by
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court.involved in the case and the There-arraigningofficerspolice
fore, had an the of theinterrogation,even if there admissionbeen

have constituted harmless error.defendant’s statement would
to all toThe also statements madesought suppressdefendant

onDepartment AugustBrodeur at the Manchester PoliceCaptain
a13,1984. spokethe had and forrequested meetingAfter defendant

minutes, him hisseventy Brodeur warned of Mi-approximately
that he his rightsranda The defendant indicated understoodrights.

trial theBrodeur. The court denied de-speakand continued to with
fact that the State had not aprovenfendant’s ofproposed finding

the theby duringof for statements made defendantwaiver counsel
Brodeur; view court’s deter-full course of his with we themeeting

essentiallymination that the that thefinding provedas State defend-
to counsel.rightant waived the

failurethe that the to state-appeal, argues suppressOn defendant
Brodeur, af-ments the entire with before andduring meetingmade

given, deprived rightter the were him of his towarningsMiranda
I, Hampshire15 of New Constitutioncounsel under article thepart

and the sixth amendment of the Federal Constitution. The defendant
in to of 13 state-argues any Augustthat order for the State use his

evidence, of thements as Brodeur should have obtained a waiver
word,sayto Jaroma to even one be-right allowingcounsel before

his to counsel at onright arraignmentcause Jaroma had invoked his
essence,26. In the to have court extend theJuly defendant seeks this

that a of a previously-assertedobtain waiverrequirement police
into before a defendant to a situationright questioningcounsel

defendant, custodyhas been released from and iswhich the who
atrial, the makes state-awaiting voluntarily approaches police and

ment.
request to extend the ofrequirementWe decline the defendant’s

torightof to counsel suchobtaining previously-asserteda waiver a
(1981)Arizona, 477,v. 451 U.S. 484-85an extreme. See Edwards

(accused invokes to counsel can be whenright re-interrogatedwho
Elbert,further State v. 125police);he initiates communication'with

(1984) (defendant1, 9, 854, rightwaive tomayN.H. 480 A.2d 859
conversation);initiates Beau-counsel after invocation if defendant

(valid158, at waiver accused123 N.H. at 459 A.2d 235 wherepre,
by Law enforce-police).initiates communication without prompting

to the invocation of an individ-ment are honorpersonnel required
counsel, to thatthey required preventto are notrightual’s but

andpolice makinga officervoluntarily approachingindividual from
344, 352Michigan Harvey,v. 494 U.S.injudicious statements. See
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a(1990) chargedin prevents suspectthe Amendment(“nothing Sixth
voluntarily choosing,fromrepresented bywith crime and counsela

attorney”);in ofown, absence anspeak policeon to with thehis
state-369, (“spontaneous124 470 at 913N.H. at A.2dScarborough,

byattorney,in of his not elicitedments the accused the absenceby
admissible”).action,government are

he ofwas advisedThe defendant’s statements made before
rightThe constitutionalrightshis Miranda were admitted.properly

righthas invoked that beto that an individual whorequirescounsel
Seeduring police interrogation.to have an attorney presententitled

(1979).731, 365,Nash, 728, 367 Brodeurv. 119 407 A.2dState N.H.
of the withmeetingfirst minutesduring seventytestified that the

Jaroma, Jaroma, he recall interruptinghe did not interview nor did
noof There wasclarify anyJaroma’s recitation to his statements.

min­seventyor its for the firstequivalentfunctionalinterrogation
nature, distinctvery interrogationthe its ismeeting. “Byutes of

of some­requiresfrom and its the demonstrationpassivity, proof
an mere to listen to a defend­willingnessmore thanthing [officer’s]

Bruneau, 110,at A.2d at131 N.H. 552imprudentant’s disclosures.”
589.

rightto claim that he was hisnow turn the defendant’s deniedWe
of he made after Brodeurbyto counsel the admission statements

the Brodeurgave hearing,the Miranda Atwarning. suppression
card,he the a butrightstestified that did not read Miranda from

hefrom how would adviserepeated memory.them When asked
of the rights, responded:someone Miranda Brodeur

to theythe that didn’t have to talk me if“Basically, theyfact
wish; counsel;they righthad a to the to aright phone;didn’t

a atthey right questions stop answeringhad to answer and
desired; understandingtime andany they rights,so these

you willing questions, youare to answer haveunderstanding
counsel, toto are to me withoutright you willing speakthe

time,counsel at this and thesepresent understanding
youdo want torights, proceed?”
asked, torightBrodeur was “Did talk to about theyou [Jaroma]

if one?”appointed responded,have counsel he could not afford and
“I have, yes.” gave warnings,would After Brodeur the Miranda Jar-

well,”that therights “veryoma indicated he knew his continued
conversation, and answered Brodeur’s questions.

that not anargues prove expressThe defendant the State did
I,of his to counsel under article 15 of the Stateright partwaiver
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Constitution and the sixth amendment to the Federal Constitution.
above,As noted we view the denialjudge’s of the defendant’s pro­

posed offinding fact that the State did not aprove waiver as a ruling
that the State did thatprove the defendant waived his right to coun­
sel. aSuch finding by the trial court will not be overturned unless the

evidence,manifest ofweight the inviewed the light most favorable to
State,the is Hurlburt,to the contrary. State v. 143, 146,135 N.H. 603

—493, (1991), denied,A.2d 496 —,cert. (1992).U.S. 112 S. Ct. 1770
The defendant contends that the State must thatprove statements

were obtained from him waiver,after “an express either oral or writ­
Nash,ten.” 732, 407119 N.H. at A.2d at 368. theAlthough State does

not contest the defendant,standard proposed by the we note that the
decision in Nash was based anupon analysis of Nash’s rights under

Arizona, 436,Miranda v. U.S. and the fifth amendment to the384
Nash,Federal 730,Constitution. atsupra 407 A.2d at 367. For the

purposes of this case only, we will apply the thatstandard the parties
asked tous apply; namely,have that the right to counsel under part

I, article 15 of our Constitution,State analogous to the sixth amend­
ment Constitution,to the Federal must expresslybe waived. Cf.

369, (State124Scarborough, N.H. at 470 A.2d at 914 must show
intentional relinquishment of known right without government in­
ducement to prove waiver of right to counsel under article 15 and

amendment);sixth Illinois, (1988)Patterson v. 285, 296-300487 U.S.
(waiver of right to counsel under both fifth and sixth amendments
must be voluntary, knowing and intelligent).

proofThe required to show an express waiver has been de­
fined as a showing that “the defendant referred expressly to the

orright answered a question that Elbert,referred to it.” 125 N.H. at
9, 480 atA.2d 858. The defendant asserted his toright counsel at his
arraignment 26,on July 13,1984. AugustOn the defendant re­
sponded to Brodeur’s direct inquiry about whether he wanted to con­
tinue speaking with Brodeur without counsel present, and indicated
that he understood righthis to have counsel present. The defendant
then knowingly and voluntarily chose to continue his discussion with

In view,Brodeur. our this response to a question referring tó the
right to have counsel present meets the express waiver requirement

indefined Elbert. We cannot thatsay the trial court’s finding that the
defendant waived his right, to counsel was theagainst of evi­weight

Lewis,dence. See State v. 787,129 N.H. 791, 358, (1987).533 A.2d 361

The defendant also that inargues oflight Brodeur’s testi­
mony at the suppression hearing, there was no evidence on which the
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histhe defendant offind that Brodeur advisedrelycourt could to
13, toAccording1984.Augustcounsel onright court-appointedto

13thedefendant, given during Augustthe warningsthe Miranda
I,underrights partand violated hislegally inadequateweremeeting

to theand the fifth amendmentarticle 15 of the State Constitution
duringprotectionsTo entitled to MirandaFederal Constitution. be

Dedrick,in 132 N.H.custody.an must bean individualinterrogation,
224, rulingsof fact and offindings564 A.2d at 427. In his proposedat

in hislaw, custody duringthat he was notthe defendant conceded
13, the defend-Accordingly,on 1984.meeting Augustwith Brodeur

Miranda There wasrights.ant was not entitled to be warned of his
theself-incrimination under eitherright againstno violation of his

State or Federal Constitution.

requestis based on hisargumentThe defendant’s final
for “The and of instructions isjury scope wording juryinstructions.

v.within the sound discretion of the trial court.” Stategenerally
(1991).Plante, 456, 460, 1279, “The trial134 N.H. 594 A.2d 1282

on ajury spe­court must a defendant’s instructiongrant requested
if infindingcific defense there is some evidence to a rationalsupport
defense, toobligation spe­favor of that but the court has no use the

cific a as the law islanguage party requests, long adequatelyso
Letourneau, 565, 568, 865,stated.” State v. 133 N.H. 578 A.2d 867-68

(1990) (citations omitted). juryof a verdict is unwar­“[R]eversal
ranted when a the issues and law of a case.”jury charge fairly covers

omitted).Plante, 460,134 at 594 at 1283 (quotationN.H. A.2d
notposition throughoutThe defendant’s trial was that he did know

garagethat his contained stolen so that he did not intend togoods,
the owners of their The defendantpermanently deprive property.

requested following jurythe instruction:

trial,“In this ladies and have heard testi-gentlemen, you
stall,in thatmony garagethat Mr. Jaroma did fact rent the

stall,in fact in that thethe was obtained the andproperty
Iby previously,was owned others. As have statedproperty

if youeven find those facts a reasonable doubtyou beyond
guilty.still cannot find Mr. Jaroma Youmust also find that he

retained the and that he had aknowingly property purpose
ofto the owners it.deprive

That, ladies and a of Mr.gentle[men], theoryis Jaroma’s
defense. His is that he did not know theposition property

not, therefore,in garage purposewas the and did have a to
Ideprive. that the State has the burden ofAgain, emphasize
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abeyond reasonable that he re-proving knowinglydoubt
tained that and that he intended toproperty permanently

the owners of it.”deprive

The trial jurycourt instructed the as follows:

“Thus, crime,guiltyfor Mr. Jaroma to be of a he must have
in-done the two He must havefollowing things: mentally

criminal; two,somethingtended to do that is and he must
tophysicallyhave acted do that is criminal. Nowsomething

unless Mr. Jaroma both intended and acted to do something
criminal, he has not committed a crime. This means that if
he either did not intend to retain the thenmentally property,

must him notyou guilty. you heard testi-Specifically,find
notmony that Mr. Jaroma did intend to retainknowingly

the If do not find aproperty. you beyond reasonable doubt
youthat he retained the must find himknowingly property,

not guilty.”

crime,In the seven elements of the the courtexplaining instructed
jurythe that it must find:

“[S]ix, that Mr. the with thekept property purposeJaroma
to the owner of the This means that thedeprive property.
defendant intended to thespecifically keep property perma-

innently, or to or use the such a that akeep property way
value,substantial of its economic use orportion benefit

lost, or to of the in adispose property waywould be such
that it that the owner would theunlikelywould be recover
property.”

The instructions defined the law andjury adequately pre­
theorysented the defendant’s of defense. The trial court acted

inwithin its discretion to use the re­refusing precise language
quested by the defendant.

trial no in denyingThe court committed error both the defendant’s
motions to and hissuppress requested jury instructions.

Affirmed.

All concurred.


