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(TinaHoward,R.Jeffrey attorney general Nadeau,L. assistant
brief),attorney general, on thethe for State.

Timothy Landry, defender, Concord,M. assistant appellate of by
brief, for the defendant.

BROCK, defendant, Killam,C.J. The Duane was af-guiltyfound
J.)ter a injury (Perkins,trial the Superior Court on two counts of

1989).aggravated felonious sexual assault. RSA 632-A:2 (Supp. He
filed a for amotion new trial ofalleging ineffective assistance counsel
and newly discovered evidence. The trial court aconducted hearing
and denied the anmotion in extensive written order. On theappeal,

(1)defendant claims that the trial court erred itwhen found that
(2)ineffective,defendant’s counsel was not and failed agrantto new

trial based on new evidence. We affirm.
The was sexuallydefendant convicted for assaulting five-year-his

old the ofstepdaughter during summer 1985. The facts that led to his
Killam,conviction 458,are detailed in State v. 133 N.H. A.2d 850578

(1990), not repeatedand need be here.
inOur Killam is relevant to theholding current Theappeal. de-

fendant hisbases ineffective assistance claim on his counsel’s deci-
sion not to object immediately to the of certainintroduction evidence

trial,at trial. toPrior the prosecution limine,filed a motion in to
which-the defendant objected, seeking the court’s topermission ad-
mit expert psychoanalytical testimony that the defendant had sexu-
ally abused the victim. The trial court ruled that the prosecution
could expertoffer that thetestimony victim had been sexually
abused, but it fromprohibited offering testimonysuch to identify the
defendant as the abuser.

During direct examination of the psychotherapist, the prosecutor
elicited following testimony:the
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in fromyou generalLet me ask terms“[Prosecutor:]
theof children underyour understanding

real chance thatanyof is thereage eight,
acta of that could confuse a sexagechild

him aby familydone to close member
that of someone outside the family?with

I that unless thevery unlikelywould find“[Witness:]
under the of two and asay agechild was

half.
that, in termsyou say generalWould“[Prosecutor:]

now, children describe sexual actswhen
theyin of what felt asphysicallyterms

the act that are morehappened, they
to the truth than not?likely tellingbe
a a child tochild-yes. saysWhen When“[Witness:]

tome that them andsomething happened
hurt,it that seems andpretty graphic

to me that wentconvincing they through
justthat and did not observeexperience

it for example.”

for a mistrial after severalobjectedDefense counsel and moved
to rea-questions delay objection,had been asked. He chose his trial

that orsoning objectionan immediate curative instruction would
Killam,juror’sthat in the mind.’” 133 N.H. at“‘highlight question

461, 578 A.2d at 852. The trial court denied the defendant’s motion
mistrial, timelyfor because defense counsel had failed to raise a ob-

jection. On we that defense counsel should have im-appeal, agreed
mediately objected testimony,to the and held that the “trialexpert’s

incourt did not abuse its discretion the defendant’s un-denying
timely motion for mistrial.” Id.

In the trialappeal, arguesthe current defendant that his
counsel’s failure to object contemporaneously allegedlyto the dam­

himaging testimony rightdenied his to effective assistance of coun­
sel under the State and Federal Constitutions. Because the standard
for is the same under the Newattorney performance Hampshire and

Constitutions, 686, 687,Federal see v. 134Matiyosus,State N.H. 597
1068, (1991),A.2d 1069 we consider the defendant’s claim under the
Constitution, Ball, 226, 231, 347,124State see State v. N.H. 471 A.2d

(1983), inonly analysis,350 federal law as an aid our see Stateusing
(1985).723,1, 4,v. Faragi, 127 N.H. 498 A.2d 726

I,Part Hampshire guaran­article 15 of the New Constitution
counsel,”“reasonablytees an accused assistance ofcompetent
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1069; Fennell,687,at 597 A.2d at see State v.134 N.H.Matiyosus,
(1990);402, 405, 329, v. Washing-578 A.2d 331 Strickland133 N.H.

(1984).668,ton, 687466 U.S.

a claim of assistance ofIn order to on ineffectiveprevail
counsel, must.the defendant

deficient,wasperformance. . show that counsel’s“[f]irst.
egregiousthat counsel made such er-proofwhich requires

not as the ‘counsel’functioning guar-rors that counsel was
Strickland,See 466 U.S. atbyanteed both constitutions.

Second, must that counsel’s con-prove687. the defendant
such that there is aduct the defendantactually prejudiced

of the proceedingthat the resultprobabilityreasonable
counsel competent.have been different had beenwould

5,Strickland, 687; 127 N.H. at 498 A.2dFaragi,466 U.S. at
at 726.”

405, If, however,Fennell, at 578 A.2d at 331. the defendant133 N.H.
not even decideprejudice,is to demonstrate actual “we needunable

fell below the standard of reasonablewhether counsel’s performance
5, 726; Strickland,N.H. at 498 A.2d at see127competence.” Faragi,
an claim is not toobjectat 697. “The of ineffectiveness466 U.S.

ofIf it is easier to an ineffec-grade performance. disposecounsel’s
. . thatclaim on the of lack of sufficient .ground prejudicetiveness

Strickland, 466 U.S. at 697.course should be followed.”

record,trial we find that the defendantreviewed theHaving
bythat the intro­sufficiently prejudicedhas failed to show he was

thetestimonythe to meet his burden underdisputedduction of
the defend­againsttest. The sum of the evidenceStrickland/Fennell

victim, witness,who was a credibleant was The childoverwhelming.
had her andpenetrated vaginallystated that the defendantclearly

Further,for he had been thecharged.the times whichanally during
by testimonywas corroborated fromtestimony repeatedlyvictim’s

notmother and other witnesses. we needAccordingly,her natural
the was defi­attorney’s performanceconsider whether defendant’s

test.Strickland/Faragicient under the
itthat the trial court erred when failedarguesThe defendant next

Thenewlytrial on discovered evidence. newto a new basedgrant
of a discov-testimony newlyof an affidavit and liveevidence consists

witness, O’Brien, that he Edwardwho claims while andered Kevin
asexually assaultingin Leaor confessed tojail together,Leaor were

servingin or 1986. Leaor wasearly springlate 1985five-year-old girl
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There isstepdaughter.molestingfor the defendant’ssexuallytime
1985 andduringfriendsthe defendant werethat he andevidence

1986.
and O’Brien al-date, in the defendantprison,At a whilelater

to O’Brienexplainedin which the defendanthad a discussionlegedly
assaulting five-year-oldhissexuallyofthat he had been convicted

allegedlyand the defendantO’BrienConsequently,stepdaughter.
in for the crimeprisonto that the defendant wascame the realization

he could notthatargueshad committed. The defendantthat Leaor
theof 1985 because vic-committed in the summerhave the assaults

her bad” after Leaorthat had “touchedtim testified the defendant
inTherefore, if the victim late 1985Leaor assaultedhad touched her.

not assaulted1986, could haveor then it follows that the defendant
permittedthat if werein The concludes O’Brienher 1985. defendant

trial, would not be con-probablyat a new thetestifyto defendant
victed.

determinethe court’s discretion toIt is within trial
on discov­newlya new trialwhether a defendant is entitled to based

821, 1070,Mallar, 816, A.2dv. 127 N.H. 508ered evidence. See State
(1986). The a new trial must establish:party seeking1073

“(1) not at fault for not discover-partythat the wasmoving
trial; (2) the isat the former that evidenceing the evidence

cumulative;admissible, merits, andto and notmaterial the
(3) thatthat the is of such a character a differentevidence

uponwill reached another trial.”probablyresult be

omitted).Id. (quotation, parentheses, and brackets
tothe defendant has failed meetWe with the trial court thatagree

The ar-the and of the Mollar test. defendantprongssecond third
statement, although hearsay,that Leaor’s would be admissiblegues

804(b)(3).as an See N.H. R. Ev. Thisadmission interest.against
to athearsay an out-of-court statement be admittedexception allows

(2)(1) unavailable;to and thetrial when: the declarant is shown be
liability.declarant to criminal Id.subjectstatement tends to the

to the andhearsay exculpateWhen the statement tends defendant
declarant, case, ruleinculpate the such as in this the corrob-requires

oftrustworthiness theorating clearly indicatingcircumstances the
statement, id., the“recognizes possiblethe untrust-because rule

804(b)(3) reporter’sof such N.H. R. Ev.worthiness” statements.
notes; Richards, 338,669, 674,v. 531 A.2d 341-42see State 129 N.H.
(1987).
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forIt is the court totrial determine whether istestimony
rule,as an to theexception hearsay “we willadmissible and not dis­

turb its determination unless we it to clearlyfind be erroneous.”
Winders, (1985).471, 477,State v. 798,127 N.H. 503 A.2d 802 Here

the trial court found that the defendant failed to show that the de­
clarant further,was unavailable. The court noted and we agree, that
even if Leaor had exercised his fifth amendment re­privilege and

testify,fused to the defendant nonetheless failed to demonstrate cor­
roborating cléarly indicatingcircumstances the oftrustworthiness

allegedLeaor’s statements.
In theevaluating trustworthiness of statements made

interest,against consider inpenal we the criteria set forthfollowing
284, (1973):v.Chambers 410Mississippi, U.S. 300-01 “spontaneity,

event,in time tocloseness the bycorroboration some other[and]
Richards, 675,evidence.” N.H.129 at 531 A.2d at 342.

The content of declarant’s statement was partially corroborated
by evidence elicited at trial that sexuallyLeaor had assaulted the
victim 1985during insufficient,or 1986. This corroboration is how-
ever, to theestablish trustworthiness of Leaor’s statements.alleged
The circumstances surrounding the ofmaking Leaor’s tostatements

untrustworthy.O’Brien are The trial court found that O’Brien’s tes-
timony was incredible.”“totally O’Brien testified that these state-
ments were made in while1986 he and Leaor were inmates at the
Valley O’Brien,Street Jail. LeaorApparently, confessed toprivately
a mere severalacquaintance, months after the acts were committed.
O’Brien testified that saidLeaor that he felt that theguilty defend-
ant had chargedbeen with the crimes that Leaor had committed. Yet

1986,in allegedwhen these discussions transpired, the defendant
had not been even suspectedarrested or of sexually theassaulting
victim. It would be for Leaor toillogical confess to a crime in 1986

the whoexculpating defendant was not even a until 1987.suspect
find that rulingWe the trial court’s that testimonyO’Brien’s

Winders,was inadmissible was clearlynot erroneous. See 127 N.H.
477, was,at therefore,503 A.2d at It802. within the court’s sound

deny Mallar,discretion to the fordefendant’s motion a new trial. See
821,127 N.H. at 508 atA.2d 1073.

Moreover, admissible,if theeven evidence were the defend­
ant has failed to show “that the is ofevidence such a acharacter that

result will beprobablydifferent reached anotherupon trial.” Id.
omitted);(quotation Boisvert,and 174, 176,bracket State v. N.H.119

(1979).48,400 50 hear,A.2d The trial court had the toopportunity
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observe, “the dis-testimony newlyand evaluate O’Brien’s and found
bycovered evidence offered O’Brien to be incredible.” We willtotally

made the fact finder. See Statecredibility ruling bynot overturn the
(1991).931,Chase, 209, 215,v. 135 N.H. 600 A.2d 935

Further, inthe trial court found that evidence this case was“[t]he
Nonetheless, the defendant thatoverwhelming arguesindeed.”

thattestimony provesO’Brien’s the victim was an unbelievable wit-
ness. He that the victim testified that the defendant as-emphasizes
saulted her after Leaor The defendant concludes that the victimdid.
could not have the truth because told thattellingbeen Leaor O’Brien

1986,he assaulted the child in late 1985 or early and the defendant
conclusion,inchargedwas with crimes that occurred 1985. This how-

ever, witness,that was apresumes O’Brien reliable a presumption
that trial court specifically rejected.the

juryThe was with abundant evidence thatpresented indicating
the victim had been assaultedsexually by both Leaor and the defend­
ant. Hearsay regardingevidence Leaor’s admission to certain as­

insaults 1985 or 1986 would do little to negate strengththe of this
evidence that the defendant assaulted the victim the summerduring
of 1985. We find that the trial court did not abuse its discretion by

Mallar, 821,refusing to a new trial. See 127 atgrant N.H. 508 A.2d
at 1073.

Affirmed.
All concurred.
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