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wouldthe the land owner not begranteeso that bank andsecurity
direct,sole,had the and a inter-point, WinogradAt thisprejudiced.

lien was available toobligation.in lien To the extent that theest the
one, thewas the onWinograd only obligorthe Mr.satisfy judgment,

side, point,It is and at this that Mr.appropriate,who cared. natural
valid,the lien is tocheck to make sure attachment andWinograd

invalidity.claim ofanyassert
to permitit well the trial court’s discretion Mr.I would find within

the inof attachment this collat-challenge validityto theWinograd
the I also find thatchallenge,heard wouldproceeding. Havingeral

could its discretion to refuse to extend thethe trial court exercise
service, in declaringand did not err an excompletionfor ofperiod

invalid, of service was made be-completionattachment whenparte
the court order. Maine Nat’lbythe allowed attachmentyond period

(1975).185, 187, 429,Baker, 116 355 A.2d 430Bank v. N.H.
court’s should be affirmed.The trial decision

J.,Johnson, joins in dissent.the
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P. Arnold, (JaniceJohn attorney general Rundles,K. assistant
attorney general, on the brief and orally), for the State.

Abbott,Kirk Jr.,W. defender,assistant appellate Concord,of on
the brief and orally, for the defendant.

BATCHELDER, defendant,J. The McSheehan, Jr.,John P. was
onfound twoguilty indictments charging aggravated felonious sex-

assault,ual 632-A:2,RSA trialafter inby jury Superior Court {Dick-
J.).son, Two issues are onpresented appeal: whether it was error to

mark as evidence the victim’s discovery anddeposition submit it to
use;the forjury substantive and whether it anwas abuse of discre-

tion to preclude the from introducingdefendant certain post-arrest
bystatements him when he was not a thewitness at trial. Because we

andreverse remand issue,for a new trial on the first we do not reach
the second.
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victim, old,1990, yearsthe then fifteenFebruaryIn and March
sexual activity.with the defendant which involvedrelationshiphad a

ended, and saw little of each other thereaftertheyThe relationship
a few communica-meetings, telephonefor occasional chanceexcept

letters,tions, and the defendant someperformedone or two when
inAt two o’clock theapproximatelywork on the victim’s automobile.

28, 1990, forimportanton for reasons not ourmorning September
consideration, sleep.with no toplacethe victim found herself She

herin and re-quarters uponat defendant’s Rochestertheappeared
ofspenda couch to what remained theuponwas offered whichquest
toin the in order drive homeearly morning gettonight. She arose

took placerise to the indictmentsgivingfor school. The eventsready
that the defendant’smorning. Upon leavingafter she awokeshortly

of current boy-the drove to the residence her thenvictimpremises,
thatmet him and a female friend and shereportedfriend where she

a kit”“rapeLater that she submitted todayassaulted.had been
aat statementhospital. subsequently gavethe local Sheexamination

to the police.
and oralforcingwith sexcharged vaginalThe defendant was

victim, old,years by the use ofthe will the then sixteenofagainst
held in 1991. Al-Augustforce threats. trial wasand Thephysical

trial, claimed,at his the defendanttestify throughhe did notthough
and that the victim con-closing argument,statementopeninghis

him in question.relations with on the datesented to sexualhaving
the victimto on cross-examina-attempted impeachDefense counsel

discoveryhad made at a depo-inconsistent statements shetion with
Mayinsition 1991.

victim, thethe offeredrehabilitate the State en-In an toattempt
consistent statement. Overpriorinto evidence as adepositiontire

seventy-nineadmittedjudgethe trialobjection,the defendant’s
as a fullsubstantively ex-page depositionof the ninety-onepages

to ofits use rehabilitation thehibit, limitingwithout an instruction
In on Newexpressly Hamp-so he reliedcredibility. doing,witness’s

801(d)(1)(B) Dean,v.106 and on StateRules of Evidence andshire
(1987).744, A.2d 333129 N.H. 533

Rule 106 provides:

thereof isa statement or partor recordedwriting“When
thatatparty may requirea an adverseby party,introduced

writingof or otherpart anytime the introduction otherany
in to be consid-oughtwhich fairnessor recorded statement

it.”withered contemporaneously
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The rule of the of apermits remaining partsintroduction recorded
“instatement order to theprevent misleading impression given by

Keith,an presentation takingout-of-context from root.” State v. 136
(1992) omitted).572, 574, 291,N.H. 618 A.2d (quotation292-93 The

four instatements the with which defensedeposition soughtcounsel
(a)to impeach the witness were minor inconsistencies with torespect

whether she sat down next to the defendant on the floor or whether
(b)down;pushedhe her whether not attemptshe did or did to

(c)scratch the defendant with her whether herfingernails; pants had
(d)pulledbeen down to her knees or andmid-thighs; whether her

orboyfriend someone else had called the It cannotpolice. plausibly
arguedbe that the defendant would ahave “achieved ad­misleading

fromvantage statement,” Keith,an ofincomplete presentation [the]
575, 293,136 N.H. at if618 A.2d at the trial court nothad admitted

the remainder of the deposition. The evidence was not properly ad­
missible 448, 454-55,under Rule 106. Morey,Whitman v. 63 N.H.Cf.

(1885) (“so899,2 A. 903 much of the deposition pertainedas to the
subjectssame ... is admitted to render that byintroduced the other

side intelligible, and to prevent partya from being prejudiced by an
extract which would be misunderstood unless the context were sup­
plied.”)

Furthermore, trialthe court’s reliance on Dean for admis­
ofsibility the entire deposition was erroneous. That case stands for

common-law,the nonsubstantive use of prior consistent statements
to rehabilitate a witness whose credibility attacked,has been when
limiting instructions provided Dean,are to jury. 750,the 129 N.H. at

337;533 A.2d at Morales,see State v. 616, 619-20,136 N.H. 620 A.2d
1034, (1993)1036-37 (relying on Dean and that trialfinding “court’s
careful limiting protectedinstructions the defendant unfairagainst
prejudice by ensuring that the jury would not use the statement for
any purpose other than to evaluate the credibility of the victim’s tes­
timony”). Because the deposition here was admitted as substantive
evidence without limiting instructions, Dean cannot abe proper
ground for its introduction prioras a consistent statement. The
statement admissible, therefore,was only if it met the requirements

801(d)(1)(B).of Rule
801(d)(1)(B)Rule provides that prior statements aby witness that

are consistent with the witness’s in-court and aretestimony, “offered
to rebut an express or implied charge against of recent[him] fabrica-
tion or motive,”improper influence or are not hearsay mayand be
introduced as 801(d)(1)(B).substantive evidence. N.H. R. Ev. Until
now we have not had occasion to decide the ofmeaning “recent
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must havepriorwhether the statementquestionand thefabrication”
to divided on thisappearfabrication. Courts beallegedthepredated

those courts thatissue, us to the view ofurges adoptand the State
that the consistent state-prioron a requirementhave not insisted

See,falsifymotive to arose.chargedthe time that thements precede
(D.C.1094, 1097-98 Cir.v. 958 F.2dMontague,United Statese.g.,

1992).

to counter theconsistent statementsallowing priorIn
trial,atstoryhis or herchangedthat a witnesssuggestion

“to situationsuse of these statementsthe rule limits substantive
to havelikely high probativestatement is mostwhere the prior

Berger, Evidence4 & M. Weinstein’svalue.” J. Weinstein
(1992).801(d)(l)(B)[01] merelythat showsat “Evidence§ 801-188

when hison other occasionsthingthat the witness said the same
force, thehave much forprobativethe same does notmotive was

veracity.” Id. atimplythat does notrepetitionreason meresimple
omitted). we concludeFor this reason(quotationto 801-189801-188

consistent statements that“only priorrule is thatthat the sounder
fabrication], i.e., to thepriorthose madeto the charge [oftend rebut

arose, are admissible underfalsifymotive tosupposedtime that the
(Me.801(d)(1)(B)].” True, 460, 1981); ac­A.2d 465State v. 438[Rule

(2d 1978);224,Quinto, 582 F.2d 232 Cir. StateStates v.cord United
(1981);1090, 1094 States219, 227, A.2d Unitedv. 140 Vt. 436Roy, cf.

(1st Cir.)1319, 1329-30 trial court’s find­Vest, (upholdingF.2dv. 842
madestatements “were before [the witness]that consistenting prior

(1988).denied, Tofabricate”), cert. 488 U.S. 965a motive toacquired
therefore,statement, the deposi­a consistentpriorbe admissible as

falsify.the witness’s motive topurportedtion must have predated
thatwitness shows thecomplainingof theThe cross-examination

a motive tothe victim with fabri-charging allegedwas notdefense
Rather, the defensethe time of her deposition.cate sincearising

was fabri-consent, allegationand that the sexual assaulttheory was
with a record ofprovidedwe were notAlthoughcated from the start.

astatements, benchrepresented duringtheopening prosecutorthe
that thein their hasopening suggestedthat the “defenseconference

to her ownrelating boyfriend”;for motivesupvictim has made this
that counsel’s state-openingtrial himself noted defensejudgethe

case,In acharges.the similarfabricatingaccused the victim ofment
299, (1981), theState, prosecution97 629 P.2d 1196v. Nev.Gibbons

statements, made to matronspolicea victim’srapeto admitsought
assault, im-rebut of fabricationchargesafter the toshortly alleged

court, that defense hadnotingThe thecross-examination.plied on
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chargedandrelationshipto thethe victim consentedthatimplied
revenge,or seekavoid embarrassmentfrom a motivation torape

stated:

that it wasmotive, likelyit is very“If such were the victim’s
policewith theher interviewformed at the scene and before

andthat the consistentmatrons; sayit is tothus difficult
at a timewere madeto thecorroboratory policestatements

had no motive to fabricate.”when the victim

held inadmis-301-02, The were629 P.2d at 1197. statementsId. at
suggestedthat theshowingaffirmativeto the absence of ansible due

the statements werenot exist at the timemotive to fabricate did
True, A.2d at 466302, 1197; v. 438at 629 P.2d at see Statemade. Id.

(where would haveallegedlyafter victimconsistent statements made
can issayof onecharge rape, “[a]llmotive to fabricatedeveloped

time).thatstorytold a consistent since”that has[she]
statement,Here, discovery depositionthethe consistentprior

incident, was made wellallegedmonths after theeighttaken almost
motive to lieallegedcomplainingafter the time when the witness’s

asadmitted sub-erroneouslyhave arisen. It was thereforewould
801(d)(1)(B).stantive evidence to Rulepursuant

in this evi­introducingIn that the errororder to conclude
aharmless, beyondconvinced reasonabledence was we must be

132State v. N.H.Sampson,doubt that it did not affect the verdict.
(1989).343, 348, 1040, are not so convinced. The565 A.2d 1043 We

credibility complain­on the of theentirelyState’s case rested almost
that Acredibility.more than bolsterdepositionwitness. Her diding

incident, seventy-nine-pageof therecounting allegeddetailed the
of thewas, essentially an outlineargues,as the defendantdeposition

cannotto the to consider as an exhibit. Wegiven juryState’s case
find harmless a reasonable doubt.beyondthis

Reversed and remanded.

Thayer, J., dissented; concurred.the others

erred, IThayer, J., I that the trial courtdissenting: agreeWhile
the victim’sthrough priorbelieve that cumulative evidence offered

IAccordingly,constitutes harmless error. dissent.deposition


