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which, if proven,factual allegations,a cause of action with sufficient
properlyBarnes. Because the case isfinding againstwould asupport

dismissed, more than intellectual.my disagreement nothingis
of thedoes not a dismissaljudicata preclusion supportThe res

is a different cause of action.Schmelzer case. ThisHillsborough
and the element of malice take onBoth the element of causeprobable

client, ratheragainstdifferent faces when asserted thecompletely
Nor, seen, estoppel appropri-than the as we have is collaterallawyer.

of Hillsboroughate on this amended writ. The reversal the Schmel-
of the writslanguagezer is correct. Since the amendeddismissal

similar, I am thebyBarnes and Schmelzer is troubledagainst quite
ERG, to aconclusion that Inc. v. Barnes & a. fails statemajority’s

ERG,claim, I am con-Inc. v. Schmelzer does. Sinceimpliedly,but
claim, mythat the former does state a trouble is also intellec-vinced

majority.I in the reached thebytual. concur result
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Arnold,John P. attorney Rundles,K.general assistant{Janice
onattorney general, the brief and for theorally), State.

E. defender, Concord,James chiefDuggan, appellate of by brief
and orally, for the defendant.

Thayer, J. The defendant was convicted of feloniousaggravated
assault, 632-A:2, XI,sexual assault,RSA and sexualfelonious RSA

632-A:3, J.)and sentenced by Superior {Goode,the Court to serve
seven and one half to years.fifteen He thatappeals, arguing the trial
court violated his constitutional to a trialright public by requiring
him to show good whycause the courtroom should not be closed dur-
ing testimony.the victim’s We withagree the defendant and remand
to the trial court to theapply proper legal standard to the existing
record.

The defendant was with twocharged counts of sexual assault on a
trial,Priorsix-year-old girl. to the defendant afiled motion for the

victim’s to intestimony be heard court based onopen RSA 632-A:8
(1986), which provides:

“In the cases where the victim is yearsunder 16 of theage,
testimonyvictim’s shall be heard in camera unless good

cause is byshown the defendant. The record of the victim’s
nottestimony shall be sealed and all other testimony and

evidence duringintroduced the shallproceeding public.”be
In his motion and during 7,1991,the closure held onhearing October
the defendant thatargued the burden of on himplacing proof to
show thegood whycause courtroom should open rightbe violated his

I,to a fair and trial underpublic part article 15 of the New Hamp-
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to theamendmentsand fourteenthshire and the sixthConstitution
Federal Constitution.

statedthearguments, prosecutorIn theto defendant’sresponse
abyforth statuteto meet a burden setthat the defendant “needs
you goodif defendant can showof the the.... intent statute is[T]he

pro-in the interestsoutweighsa trialpubliccause his interestwhy
statute,” during theopenthe courtroom would betected that thenby

ex-victim wasThe that thetestimony. prosecutor explainedvictim’s
and that ithappenedhad to herabout whattremely embarrassed

it; the victim wasgirlwas for the to talk about whenevertraumatic
and the vic-interviewed, onlyensure that sheprosecutorthe would

askingin the the victim about thetim room beforepresentwere
embarrassment, thedescribing prosecu-theassault. After victim’s

causeargued goodto the and that “no hastor referred statuteagain
through argument.”been the defendant’sshown

the bur-precedentnext federal placingThe discussedprosecutor
in closingto an interestoverridingden on the State demonstrate

“incourtrooms, that this case we have metsayingand concluded by
to be pro-there is an interest hereshowing youour burden of that

guardianthen from the ad litem who statedtected.” The court heard
for” and that thevery painfulthat is a situation the victim“[t]his

in the courtroom dur-personnelof nonessential courtpresence any
“make an situationing testimony excruciatingthe victim’s would

even so for a child.”more
haveAt the the defendant’s motion to anhearingthe end of on

testimony,victim’s the court ruled:open duringcourtroom the
Iarguments, persuadedcounsels’ am“Having considered

of and theadopt argumentsand the the Stateby, hereby
Guardian.

failed to the re-I find that the defendant has establish
for in RSA The defend-good providedcause 632-A:8.quired

is denied.”accordinglyant’s motion
to aruling pub-contends that this violated his rightThe defendant

Inlic the a casetrial under both State and Federal Constitutions.
conviction, analysisafter the defendant’s we described thedecided

that followed the trial court it is faced with abyshould be when
minor inrequest during testimonyto close the courtroom a victim’s a

401, 605Guajardo,sexual assault case. See v. 135 N.H. A.2dState
(1992). Guajardo217 sixthBecause was decided under the amend-

Constitution, must whetherment to the Federal we now decide the
to theprovides protectionState Constitution additional defendant.

(1983).Ball, 226, 232, 347,See v. 124 471 A.2dState N.H. 351
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The Federal Constitution that allprovides criminal“[i]n
theprosecutions, enjoyaccused shall the to aright speedy publicand

CONST,trial. . . .” U.S. amend. VI. Our State Constitution does not
clause, í,contain a similar partbut article 15 tohas been held guar­

antee a arightdefendant’s to trial. See Martineaupublic v.
(1977).841, 842, 379 1040, 1041117 N.H.Helgemoe, A.2d The defend­

trial, however,ant’s to aright public is not absolute. v.See Waller
(1984) (courtroom39,467Georgia, U.S. 48 can partybe closed where

seeking closure advances overriding likelyinterest to be prejudiced);
406,135 N.H. atGuajardo, 605 A.2d at 220-21 of(upholding closure

assault).courtroom minor victim’sduring testimony on sexual

In 632-A:8,enacting RSA the New Hampshire Legislature
that arecognized rightdefendant’s to a trial is thepublic onlynot

consideration to bybe a trial court aweighed requestfaced with to
close the courtroom a criminal trial. In aduring case of sexual as­

minor,sault aagainst the State has an interest in the vic­protecting
tim’s andphysical psychological atwell-being. Guajardo, 135 N.H.
404, at not, however,605 A.2d 220. That justifyinterest does a rule

Rather,closure of the courtroom inrequiring all such cases. the trial
court must balance these interests on a incase-by-case basis ruling
on a to close the courtroom.request See Globe v.Newspaper Co.

(1982) (statuteCourt, 596, 608,Superior 457 U.S. 610-11 violated
first amendment ofrights press and the closurepublic by requiring

basis).in all cases instead of determination onmaking case-by-case
In Waller v. theGeorgia, United States Supreme Court addressed

a defendant’s aright publicto trial under the sixth amendment and
stated that “there can be little doubt that the explicit Sixth Amend-
ment right of the accused is no less protective of a trial thanpublic
the Firstimplicit Waller,Amendment of theright press public.”and
467 U.S. at 46. The Waller,Court a test inadopted four-prong with
the first theprong requiring party closure to demonstrate anseeking
overriding likelyinterest that is to prejudiced.be Id. at 48 (adopting
test of v.Press-Enterprise Co. Court 464Superior California,of

(1984)).U.S. 501

In Guajardo, appliedwe Waller’s test andfour-prong noted
that RSA 632-A:8 should be construed in thelight of sixth amend­

404-05,ment. 135 N.H. atGuajardo, 605 A.2d at 219. Accordingly,
the I,statute should also be construed in oflight part article 15 of the
New Hampshire Constitution. The statute raises a thatpresumption
the testimony alwaysvictim’s will be heard in camera unless the
defendant can show “good whycause” the should be heardtestimony
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Thus,in open court. See 632-A:8. even inRSA cases where the de-
trial,fendant asserts his or her constitutional to aright public the

statute defendantplaces upon the the burden of thatshowing why
should thatright be honored. We hold RSA 632-A:8 does not comport

I,with part article 15 of the New Constitution orHampshire the
sixth amendment to the Federal Constitution to the extent that it

therequires defendant to bear the burden of whenproof the State is
the party to close a courtroom.seeking

us,In the case before the State made repeated references to
the defendant’s burden to whyshow the victim’s testimony should

cam,era.not be heard in The trial court ruled on the defendant’s
motion for an courtroomopen by concluding that “the defendant has
failed to requiredestablish the cause ingood provided for RSA

By632-A:8.” therequiring defendant to bear the proofburden of
when closure,the State was the party seeking the trial court erred
and violated the defendant’s to aright public trial.

Having concluded that the defendant’s to a trialright public
violated,was we must address the to beremedy afforded for such a

violation. While the defendant need not show as aprejudice result of
a violation of his constitutional he is notright, entitled to an auto­
matic of Waller,reversal his conviction and a new trial. 467 U.S. at

Waller,49-50. In the rightsdefendant’s were violated when a sup­
pression hearing was closed to the public. The Court held that “the
remedy should be appropriate If,to the violation. after a new sup­
pression thehearing, essentially same evidence is suppressed, a new
trial presumably would a defendant,be windfall for the and not in the
public interest.” Id. at 50.

interpretWe the State Constitution to afford the same rem­
edy for this constitutional violation as for a violation of the Federal
Constitution. The inappropriate remedy this case is to remand to
the trial court for a inhearing which the court should apply the four-­

test inprong applied Guajardo to the existing record. The State
takes positionthe that a new trial is ifrequired the trial court deter­
mines that the courtroom should not have been closed during the
victim’s testimony.

Remanded.

All concurred.


