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assistantVorenberg,Howard, (Amyattorney generalR.Jeffrey
for the State.orally),on the brief andattorney general,

Concord,defender, byofassistantLandry, appellateM.Timothy
for the defendant.orally,brief and

J.)(Dalianis, the-foundJOHNSON, in Courtjury SuperiorAJ.
Woodsum, counts of felonious sexualdefendant, on twoguiltyRobert

victim un-twice with a femaleassault, had sexual contacthavingfor
(1986).632-A:3, theappeal,III Onthirteen. See RSAder the ofage

the evidence ofexclusion fromthat the trial court’sdefendant argues
Rules ofHampshireNewa lenient offer violatedrejection pleahis of

I, article 15 of ourunderright part410 and hisEvidence 408 and
affirm.proofs.all favorable Weto presentState Constitution
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The defendant’s conviction was on that hebased evidence had sex-
infive-year-oldual contact with his March and 1986.daughter May

trial,Prior to an in plea negotia-the State made offer the course of
tions that it later characterized as to the“extraordinarily beneficial”

counts,defendant. prosThe State offered to nol the to allowfelony
the defendant to to two ofplead guilty charges simplemisdemeanor
assault, and to recommend a sentence of two at the house ofyears
corrections, deferred, contingent on the defendant’s behaviorgood
and pursuit of The defendantcounseling. rejected the offer.

The defendant afiled motion in limine to admit as of hisproof
rejectionconsciousness of innocence his of the lenient offer and his

to risk to fourteen in ifwillingness up years prison a trial were to
result in felonyconvictions on both The trial courtcharges. denied
the motion and excluded the evidence.

The defendant argues on that theappeal exclusion of this evi­
dence violated New Hampshire 410,Rules of Evidence 408 and as
well as his to allright produce I,favorable proofs under articlepart
15 outset,of the State Constitution. At the we note that the trial
court’s conduct could not be construed as a violation of Rules 408
and 410. These rules do not the result thatcompel the defendant
seeks. Rule 408 renders inadmissible of conduct or state­“[e]vidence
ments” in claim,made tonegotiations compromise a but expressly

not“does exclusionrequire when the evidence is offered for a pur­
pose other than proofthe of for orliability invalidity of the claim or
its amount----” N.H. R. Ev. 408. Rule 410 thatprovides statements

duringmade plea discussions are generally inadmissible “against
the who inparticipated the discussions. N.H. R. Ev. 410defendant”

added);(emphasis see also 2 BERGER,J. WEINSTEIN M.& WEIN-
¶ 410[05], (1992).STEIN’S Evidence at -44410-43 to theDespite

defendant’s suggestion to the contrary, we conclude that neither
408, 410,Rule nor Rule is express forauthority the admission of the

rejection of a plea offer.
The essence of the defendant’s onargument appeal is that the trial

court’s exclusion of this evidence I,violated part article 15 of the
State Constitution. The defendant rejectioncontends that his anof
“extraordinarily pleabeneficial” offer is proof of his consciousness of
innocence, and that the State Constitution required its admission.

This issue implicates significant policy considerations. Plea
is anbargaining important of ourcomponent system of jus­criminal

Allison,tice. See v.Blackledge 63, (1977);431 U.S. 71 see generally
Parodi, The Roles Participants Pleas,in Negotiated 19 N.H.B.J.of
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(1978). anysaves the State and321, bargainingPlea321-22 & n.7
timelyresult in a moremayof a trial andwitnesses the burdens

Blackledge,a defendant. Seepending againstofdisposition charges
Hampshire Practice,McNamara, 271; R. New431 U.S. at

(2d751, ed.§ at 154-55and ProcedureCriminal Practice
1991). and a de­the Statedialoguea candid betweenencourageTo

offendant, mutually charges,a beneficial resolutionand to facilitate
inadmissiblegenerallyareduring plea negotiationsstatements made

or criminal proceeding.in civilany subsequentthe defendantagainst
Robertson, 1356, 1366410; 582 F.2dStates v.See N.H. R. Ev. United

(5th 1978).Cir.
rejectedof a pleaus allow the admissionThe defendant would have

isrejection probativetrial because theoffer in a criminalsubsequent
analogousConfrontingof innocence.of the accused’s consciousness
concludedAppealsCourt ofargument,and a similar the Ohiofacts

that
and per-would have a seriousby“the rule defendantsought

as abargainingthe use of pleaeffect onhaps devastating
If prosecu-thelegitimate purposes.to ...accomplishdevice

area whose responseswith defendantbargaintor must
trial,atuse weself-servingan toward theireyeframed "with

discussions, andfrom theiranticipatedlittle to beprofitsee
of pleaThe essence bar-begin process.little incentive to the

and a of suc-obviously negotiation, preconditiongaining is
confidentialityof whichis an assurancenegotiationscessful

to reach-essentialgive-and-takethe candidencouragewill
andDestroy confidentiality,compromise.aning agreeable

and assume postures,tend to makenegotiators speeches
inimical toinherently compromise.”tendencies

285, 287-88 (1980);48, 51, 434Davis, N.E.2dApp.v. 70 Ohio 2dState
(8th 1976);Verdoorn, 103,528 F.2d 107 Cir.States v.accord United

1991).(Utah581,Pearson, App.583 Ct.v. 818 P.2dState
concerns are over-policythat suchargues publicThe defendant

a offer will notrejection plea generallythat the ofstated. Conceding
amerely reflectmental state but willrelevant to a defendant’sbe

thecase, he contends that his isof thecounselled assessment State’s
offer,a beneficialrejected highlyin a defendant hasrare case which

The defendantstate of mind.of his innocentproofand that this is
similar,in raredefendantsrequirethat may simplythe Stateargues

rejected,of to introduceany rightin future to waiverssigncases the
to thisresponseThe State’soffers as evidence.pleabeneficialhighly
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simply requireis that will suchargument competent prosecutors
cases, of to thelayer paperworkin all thus a newaddingwaivers

wheneverundoubtedly expanding pretrial litigationandprocess
such a waiver was not obtained.

argumentsneed not delve further into these andpolicyWe
rule, ato extract a because we are able to reach decisionpossibilities
I, “a rightas a matter of law. Part article 15 defendantsguarantees

mayto all that be favorable” to the defense. As theproduce proofs
concedes, is no un­right rightdefendant this is not absolute. There

I, article 15 to introduce evidence that will have little effectpartder
jury,other than to confuse the issues or confound the for such evi­

not competent, proof.dence is favorable
The relevance of the evidence and its for thepotential confusing

inissues or the are considerations assess­misleading jury important
ing rejectionwhether the of a beneficial offer could ever beplea

follow from aproof. Many“favorable” inferences defendant’s deci­
trial,sion to exercise his or her to a rather than to aright jury accept

“A rejectionoffer. mean that the defendantplea plea might simply
to take his chances on an the rather thanprefers acquittal by jury,
the of aaccept certainty punishment guiltyafter Unitedplea.”

—(2d662, 1990), denied,v.States 909 F.2d 691 Cir. cert.Biaggi, U.S.
(1991).—, 111 An “extraordinarilyS. Ct. 1102 beneficial” offerplea

trial,is to induce a to aespecially likely regardlessdefendant risk of
innocence,his or her guilt or for the offer of a beneficial plea may

case,indicate that there are with the aproblems keyState’s such as
disappearance, cooperate,witness’s refusal to or reluctance to tes­

tify.
It is also plausible rejectionto infer from the of a beneficial plea

offer, as the defendant that a defendantargues, believes he or she did
not commit the crime. id. at 690 (jury may infer from defendant’sCf.

ofrejection immunityoffer of that defendant lacked guilty knowl­
(ChadbournWlGMORE, 293, 1979).§2edge); J. Evidence at 232 rev.

is, however, onlyThis belief relevant to the inmarginally issues any
trial. Everycriminal criminal trial abegins with recitation of the

pleadefendant’s of not to the Theguilty charges. rejection of a plea
is, effect,inoffer more than anothing prior statement consistent

trial,the pleawith defendant’s at and thus adds little to the informa­
Greene,tion jury. 793,before the See United States v. 995 F.2d 798

(8th 1993). Furthermore,Cir. a defendant’s inposture plea negotia­
offense,tions at a date after the alleged reflecting his or her counsel-­

led jury’sdecision to seek a is at weakacquittal, best evidence of the
crime,defendant’s state of mind at the of allegedtime the and is not
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Pearson,of a offense. Seechargeablerelevant to other elementany
at n.6.818 P.2d 584

offerrejection pleaof the of athe relevanceagainst marginalSet
extraneous, mis­will drawis the likelihood that its admissiongreat

trial. evidence of aIntroducinginto a criminalleading information
an ex­inevitablyoffer invitesrejection pleaof a lenientdefendant’s

formatters as the reasonsprosecutor’sof such collateralploration
288,51, atoffer, Davis, 70 2d at 434 N.E.2dApp.the see Ohiomaking

it, Greene, 995 F.2d atfor seerejectingor the defendant’s motives
410(4)(i) A bejury may& notes.reporter’s799. See also N.H. R. Ev.

evidence, involved infor considerations“[t]heled far afield" suchby
Davis, 70and Ohioinfinitely complex.”are variableplea bargaining

51,at at 288.2d 434 N.E.2dApp.

of the of-include: the seriousnessmay“[Considerations
fense, of lesser included of-availability suitabilitythe or

accused, offenses, quantitythe andqualitythe record of the
sides, availability cooperative-on the andthe evidence both

issues,legalor unresolvedaccomplices,ness of witnesses
of trialdifficulty prepara-of trial andprobable length[and]

____”tion

(M.D.Collins, 629,Id.; v. 395 F. 633Supp.see also StatesUnited
(2d 1975), denied, 1060Pa.), cert. 423 U.S.523 F.2d 1051 Cir.aff’d,

case,(1976); In this for counselsupra. example,see Parodigenerally
thewhyin a that one reasonpretrial hearingfor the arguedState

had “to do“extraordinarily beneficial” offertendered such anState
to themental state which would have bewith the victim’s current

trialreference to the victim’stestimony,” possibleof aexpertresult
The tes­hears voices inside her head.that she sometimestestimony

the diversaddressingwitnesses State’stimony of or otherexperts
potentialhasplea agreement gravefor a beneficialofferingreasons

themisleading jury.for the issues andconfusing

inlittle, rejectionif value theany, probativeBecause there is
that its admissionoffer, invariably a riskhighof a while there isplea

trial, conclude asextraneous, issues into a weconfusingwould infuse
of a offerrejection pleaof a defendant’sa matter of law that evidence

we holdConsequently,in criminal trial.ensuingis not admissible the
in the evidence.excludingthat the trial court did not err

Affirmed.

All concurred.


