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orally, plaintiff.byNashua, and for theSenn, briefofRobert G.
(Henry Spaloss the andSpaloss F. on briefRosson, of Nashuaand

orally), for the defendant.

judgmentplaintiff, creditor of the defendant’sThayer, aTheJ.
J.) deny-Superior (Murphy,appeals of the Courthusband, an order

partitionpetitioning plaintiff’s defendant’s maritalfor of thethe
partition hearing.aremand forreverse andresidence. We

purchased marital residencetheirher husbandThe defendant and
survivorship. plaintiffrightjoint Thethe oftenants within 1972as

against received ahusband andthe defendant’sa civil actionfiled
judg-plaintiffjudgment 1989, on theIn sued$26,400in 1980.for

judgment thegranted attachment, onand obtainedment, anwas
judg-soughtplaintiffjudgment. theoriginal execution ofthenThe

satisfy $45,629,February forthe execution issuedToin 1990.ment
auc-residence wasinterest in the maritalthe defendant’s husband’s

highest bidder, the14,1990.As theon Juneat a sheriff’s saletioned
statutory redemp-byacquiredplaintiff After thedeed.title sheriff’s

par-brought petitionplaintifffully expired,period a forthetion had
rulingpetition, the sheriff’sthatdenied theThe trial courttition.

[an]conveyed plaintiff half in-in undivided“a life estateto thesale
tenancy byjointsevering and herthe defendantheldterest,” the

judgeruling, that the defendantdeterminedIn the trialsohusband.
arguingplaintiff appeals,survivorship.right Theofretained her

determiningjudge of the title andin the stateerredthat the trial
parti-plaintiff todefendant, is entitledthethat, with theas cotenant

law.a matter oftion as
rulingagree that the sher­the trial court’swithweWhile

convertingjoint tenancy, into athe estatethustheiff’s sale severed
disagreetenancy retained herthat the defendantcommon,in we
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of the distin-right survivorship. survivorship right certainlyThe is
TIFFANY,a 2 H. THE OF REALguishing joint tenancy.feature of LAW

Property (B. 1939).419, ed.,§ at It not an abso-198 Jones 3d ed. is
however, tojoint conveylute because “a tenant alienate orright, may

a instranger part realty, therebyhis of interest the and defeat the
Nute, 526, 528,ofright the survivor.” v. 95 N.H. 68 A.2dMulvanity

(1949)536, omitted). of a ten-(quotation conveyance joint538 The
ant’s interest at a joint tenancysheriff’s sale severs the and defeats

creditor,the ofright survivorship, judgment pur-after which the as
sale,chaser at the a in the remainingbecomes tenant common with

TIFFANY, 425, 211;§cotenant. See 2 at 2d Parti-59A Am. Jur.supra
(1987).54,§tion at 41

We conclude that the trial court in respects.erred several
First, the court ruled that the defendant cannot of herdeprivedbe

consent,unless she her to cases fromsurvivorship right gives citing
Injurisdictions juris­that tenancies the theserecognize by entirety.

dictions, tenancies-by-the-entirety extremelyensure that it will be
difficult, if destroynot for a creditor to a non-­impossible, judgment
debtor-spouse’s right survivorship. special ownershipof This form of

1860, 2342;inwas abolished New in 1860. ch.Hampshire See Laws
Clark, (1875)105, (Smith, J.,Clark v. concurring);56 N.H. 109 see

HampshireDeGrandpre, Practice, Wills,C.generally 7 New
(2d 1992).19.03,§Trusts and Gifts at 224 ed. Our State addresses

this situation thethrough exemption,use of the homestead RSA
1992).480:1 (Supp.

Second, the court based its determination on an “expectancy
interest” inconcept that the 20reasoning purchase years“[s]ince
ago, the defendant has held an expectation owningof the entire prop­

iferty and, consents,she outlived her levy­husband” unless she “[a]
creditor ofing her husband cannot her of thatdeprive expectation.”

however,We hold to the contrary, a atpurchaserbecause an execu­
tion sale acquiring “the interest of one of two individuals who held
their asproperty joint tenants with the ofright survivorship be­
comes a tenant in common and 59Agenerally may compel partition.”

54,§Am. Jur. 2d APartition at 41. mere interest notexpectancy is
sufficient to resuscitate the thatsurvivorship right was terminated

withalong jointthe See 2tenancy. generally American Law of
Property (A.J. 1952).6.2,§ ed.,at 8-9 Casner

inAdditionally, thatruling severance did not deprive“[t]he
the defendant rightof her to a con­survivorship, because she holds

interest,”tingent remainder the trial court cited to a legal encyclo­
pedia for the thatproposition
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‘with rightaddition of the words“in thejurisdictions,some
joint tenancythecreatingto the instrumentsurvivorship’of

in the survivorinteresta remaindercontingentcreates
one tenant.jointthe act ofbycannot be defeatedwhich

not entitled toThus, in one tenant isjurisdictions,some
of the other.”objectionover thepartitionhave

27,§ at 25-26.Am. 2d Partition59A Jur.

in this becauserelying propositiononThe trial court erred
it.that follows Ourjurisdictionsis not one of theHampshireNew

thea tenant defeatjoint maythatprinciplelaw therecognizescase
Mulvanity,or See 95conveyance.alienationbyof the survivorright

425,TIFFANY, §2 at 208.528, 538; also supraat 68 A.2d at seeN.H.
theFurthermore, powerthe law of this State thathas beenlong“[i]t

inbyto all estates held tenantsis incidentpartitionof compelling
N.H.is, thus, Northern Mentalcommon, right.”a matter ofand

(1991)519, 521, 1161,Cannell, 593 A.2d 1162v. 134 N.H.Health
omitted). trial court erredtheAccordingly,and citations(quotation

defendant, notmayas cotenant with thein that theruling plaintiff,
of the defendant.objectionhave over thepartition

itscalls the court to exerciseuponAn action for partition
case,of the inthe circumstancesspecialand considerpowersequity

522, at 1163. ForId. at 593 A.2djustice.achieve completeorder to
wouldbrief, prej­thatinstance, argues partitionin her the defendant

her of herandproperty dispossessinterest in the maritaludice her
considerto have the courthas the opportunityhome. The defendant
thereon.and .interests basedcircumstances allocateany specialsuch

homestead RSAright,that thearguesThe defendant also
residence,'thus480, barringto the maritaloccupyallows herchapter

lan­defendant, however, statutorythemisconstruesThepartition.
480, pro­created RSAby chapterhomestead asright,Theguage.

$30,000 of hisis entitled to worth“[e]very personvides that
therein, RSA 480:1homestead, as a homestead.”or of his interest

1992) (statute amount fromto increase homesteadamended(Supp.
1,1993). the husband“The owner and$5,000 $30,000 effective Jan.to

rightto homesteadoccupythe are entitled [this]or wife of owner
added).(1992) (emphasisRSA 480:3-athe owner’s lifetime.”during
of RSAmisinterpretationrelies on aIn the defendantargument,her

ofestablishes the durationmerelystatutory provisionThis480:3-a.
nature of the itself.rightit does not define thethe homestead right;
not entitle the defendantTherefore, that RSA 480:3-a doeswe hold
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from seek-plaintiffto the marital and theoccupy premises preclude
mayat which time the homestead be accommo-ing partition, right

dated.

rulingwe reverse the trial court’s that theAccordingly,
formay proceed­not seek and remand this caseplaintiff partition,

however,note,consistent with that RSAings opinion. chap­this We
(effective 1993)1, whollyter 538 was andrepealed January

1992).RSA 547-C We remand this casesupplanted by chapter (Supp.
decide, instance,into the court to the first which court willsuperior

conduct the and which statute controls.partition hearing partition
We need not decide the effect of the homestead on the court’sright

determination,partition nor decide which amountstatutory applies
case,to this questionsbecause those are not before us.properly

Reversed and remanded.

All concurred.
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