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(PeterShaheen, Gordon, of Concord Cal-Cappiello, Stein & G.
orally), plaintiffs.brief, foron the and Steven M. Gordon thelaghan

attorney generalArnold,John P. W. assistant(,Jeffrey Spencer,
attorney general, brief, Walls, senior assistanton the and Michael J.
attorney general, orally), for the State.

plaintiffs, companyHORTON, The a firearms and its ownersJ.
appeal Superior (Dickson, J.),officers,and a decision of the Court

allegingdismissing plaintiffs’ that thethose counts of the action
negligent design, construction, of one of itsand maintenanceState’s

highways improperlyto initiatecaused State and federal authorities
pursue againstenvironmental enforcement actions them. Theand
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that it error for theplaintiffs argue superiorwas court to hold that
their suit the State failed to state a claim which reliefagainst upon
could be affirm.granted. We

In to decision,order understand the nature of the trial court’s we
historymust first examine the of the case and theirplaintiffs’ plead-

ings as a whole. The Toolplaintiff company, ThompsonK.W. Com-
(theInc.pany, is a manufacturer of firearms. Ascompany), specialty

of its itpart manufacturing process handles and of mate-disposes
thatrials are under and federalregulated State environmental laws.

in 1980Beginning Hampshirethe New Water and PollutionSupply
(NHWSPCC)Control Commission and the United States Environ-

(EPA)mental Protection Agency attempted to ensure that the plain-
tiffs’ waste water were indischarges compliance with State and
federal environmental The hiredregulations. plaintiffs Dufresne-

Inc., firm,an environmentalHenry, consulting and Edward Rush-
(the consultants)brook, Jr., a to facilitateprofessional engineer,

communication with the authorities and advise the on com-plaintiffs
pliance requirements.

1985,Prior to the EPA a criminalbegan of theinvestigation plain-
tiffs’ operations, leading to their indictment for and envi-conspiracy
ronmental violations. Thecompliance plaintiffs that thealleged
EPA’s and the criminalinvestigation indictment were the result of
acts of the consultants. The also thatplaintiffs alleged theduring

the consultantsinvestigation negligently grossfailed to detect mis-
incalculations the of inquantity cyanide plaintiffs’the waste water

discharge and information toimproperly gave proprietary the au-
1985,Inthorities. to a thepursuant plea agreement, plaintiffs pled

toguilty the misdemeanor and thecharges, United States dismissed
the felony withcharges prejudice.

inplaintiffsThe suit federal courtbrought seeking damages for
injuries bycaused the EPA andinvestigation federal indictment.

inEarly the the federal courtproceedings, plaintiffs’dismissed the
claims the and later dismissedagainst entirely.State their case K.W.

Co., (D.N.H.U.S., 1987).Tool Inc. v. 656 F. 1077Thompson Supp.
court,While their case was inproceeding federal the plaintiffs

this action inbrought againstState court the same defendants. The
federal court,defendants removed the case to the federal itwhere
was to State court as to the non-federal defendants. Behreremanded

(D.N.H. 1987).U.S.,v. F.659 747 TheSupp. State moved to dismiss
I IIcounts and of the amended writ on the that plaintiffsbasis the

failed to state a cause of action and on the basis of immu­sovereign
24, 1991,nity. motion,On June the courtsuperior granted the adopt-
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formotion reconsiderationargument. plaintiffs’Thethe State’sing
that the20,1991, finding plain-the courtAuguston trialwas denied

and failedtheyin nature thatconclusorywaslanguage largelytiffs’
could bea which reliefuponto state claimto sufficient factsplead

granted.

toon to dismiss for failureof review a motionThe standard
isstate a claim

arepleadings]“whether the theallegations plaintiffs’[in
that would permitof a constructionreasonably susceptible

dismiss, the factual alle-In a motion torecovery. ruling upon
to true and all rea-of the are assumed begations plaintiff

mostare construedinferences drawn therefromsonable
con-allegedto If the as wouldfavorably the factsplaintiff.

relief, motion to dismiss shouldlegalstitute a basis for the
tothe courtinquiry, requiringbe denied. This is a threshold

applicablethe law.”complaint againstthe facts in thetest
Co., 742, 744-45, A.2d571v. Mut. Ins. 132 N.H.Provencal Vermont

omitted).(1990) factual276, Althoughand citations(quotations278
true, need not state-acceptare to be a “courtassumedallegations

of Jayin which are conclusions law.”complaint merelyments the
(1987)Edwards, 706,Baker, 41, 45,v. N.H. 534 A.2d 708Inc. 130

omitted).(quotations
that are to thiscontains six centralplaintiffs’ paragraphsThe writ

read follows:They asappeal.

its ofHampshire, through Department“32. State of New
constructed andTransportation, negligently designed,

its that runoff watermaintained so contaminatedhighways
onto runoff containsplaintiff’s property, pollu-streams said

to surface andcausing irreparable injury plaintiff’stants
groundwaters.

and contaminantspollutants33. The run-off contained
sludge analysiswere in wastewater and andwhich detected
fact,when,to in theThompson pollutantsattributed K.W.

in run-off.originated highwayand contaminants the State’s

to itsduty properly design35. The State had a ministerial
so from nothighwaysrunoff water said wouldhighways

ontotrespass Thompson’s property.
duty by36. The its aforesaid negligentlyState breached

adjacentthedesigning roadway Thompson’s propertyto
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and tofailing modify and,correct or the highway’s asdesign
thereof,a proximate cause runoff water containing cyanide

and other contaminants trespassed upon Thompson’s prop-
all inerty, violation of RSA 541-B.

41. The State had and has a ministerial duty to the plain-
tiffs not to trespass upon Thompson’s land.

42. The State breached and continues to breach its minis-
terial duty orby knowingly negligently causing al-and/or

waterlowing cyanidecontaining and other contaminants to
trespass upon Thompson’s property, all in violation of RSA
541-B.”

IBoth counts and II alleged that “as a direct proximateand result”
actions,of the State’s the company and its officers incurred financial

injury and public scorn. The remainder of the writ re-alleged facts
tolated the acts of the consultants.

We withagree the trial court’s judgment that the plaintiffs’ lan-
guage is inconclusory nature. of theStripped conclusory language,
counts I and II only that theallege construction,State’s design, and
maintenance of the highwayState somehow allowed storm water to
carry environmental onto theirpollutants property, somehow caus-
ing the plaintiffs irreparable property damage, business,lost public
scorn, injuries.and assorted financial

A plaintiff claiming negligence must show that the defendant
owed plaintiffthe a thatduty, duty breached,the was that the plain­
tiff suffered an injury, and that the defendant’s breach was the proxi­
mate cause of Dunn,the See v.injury. Wright 669, 672,134 N.H. 596

(1991).729,A.2d 731 The failed toplaintiffs describe any acts related
to highway maintenance,design, or construction that would allow
the court to infer that the State performed these infunctions an

manner,unreasonable thus breaching dutyits to the plaintiff. For
instance, in Cannata v. Deerfield, 235,Town 132 N.H. 566 A.2d 162of
(1989), the plaintiffs that a culvertalleged had been misplaced and
drainage ditches Inimproperly cleaned. Allen v. Hampton, 107 N.H.
377, 222 (1966),A.2d 833 the plaintiffs a toalleged maintainfailure

ditches,culverts and adrainage clear indeficiency Inperformance.
Concord,v. 182,Gilman 89 N.H. (1937),195 A. 672 another road

case,maintenance the plaintiff thatalleged defendant,the while
spraying pesticides roadside,to clear the improperly sprayed them
on her property and tonegligently failed alert her to the danger; as a
result, she fed haycontaminated to her livestock and poisoned them.
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thefacts from whichcases, allegedthe plaintiffIn each of these
unreasonable.wasthat the defendant’s behaviorcourt could infer

causal connectiona sufficientwrit also fails to drawplaintiffs’The
Theinjuries. plain-list of claimedthe acts and thebetween State’s

EPA investigationof the criminalwere the direct resultinjuriestiffs’
however, EPA’s actionsthat theallege,The plaintiffsand indictment.

ofwere, turn, misap-and thein the result of the miscalculations
ar-assuming,Evenbyof information the consultants.propriation

to asupportallegationsthat the writ contained sufficientguendo,
unreasonable,highwayof the wasclaim that the State’s maintenance

the storm waterin the writ that absentshowingthere are no facts
Thecriminalflow, investigation.EPA not have initiated itsthe would

EPAthe enforce-water flow tolinking the stormonly allegations
consultants miscalculatedthat theallegingment actions are those

from the to thehighwaythat flowedcyanidethe levels andcyanide
fromflowingthatallege cyanideTheproperty. plaintiffsplaintiffs’

fail to indicateoperationsto their butthe was attributedhighway
ItEPA actions. isthe enforcementhow the misattribution caused

claims, allegedlyto infer that the pollutantsfrom theseimpossible,
of the EPA’s criminalon the were the sourceoriginating highway

inference drawnmore reasonablecontrary,concerns. To the the
nature of the consult-grossfrom the is that to thepleadings owing

amount of cyanidethe relatively insignificantants’miscalculations
un-to the wasflowing highway plaintiffsfrom the and misattributed

related to the EPA enforcement actions.
II ofmatter,final the nature of count theparties disputeAs a the

use of the wordplaintiffs’amended writ. The centers on thedispute
of water onto their“trespass.” prop-The describe the flowplaintiffs

however,a that intend the word toerty They argue, theyas trespass.
“invade,” a action. Thepleads negligencemean and that the count

it a tres-technically, arguing pleadsdefendant reads the count more
action.pass

the count asplaintiffs alleging negli-The desire to characterize
tort,an Moulton v.gence because is intentional Grovetontrespass

Co., 68, (1972),50, 54,112 N.H. A.2d 72 and the State’sPapers 289
intentional tortshas not been for thesovereign immunity abrogated

1992).1(d)541-B:19, (Supp.of its Weemployees agents.and RSA
in use of this ancient term ofpassingnote that the cavalierplaintiffs’

however,count,art lends clear the nature of thenothing pleading;to
the count isassumingmakes no difference to our final result. Even

negligence, analysis dispositive.one of our above is
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In failssummary, the writ to state sufficient factsplaintiffs’
to state a claim for we affirm.negligence. Accordingly,

Affirmed.
Thayer, J., sit;did not the others concurred.
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