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In failssummary, the writ to state sufficient factsplaintiffs’
to state a claim for we affirm.negligence. Accordingly,

Affirmed.
Thayer, J., sit;did not the others concurred.
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(Tina Nadeau, at-L. assistantArnold, attorney generalP.John
for the State.orally),andon the brieftorney general,

Concord,defender, byofAbbott, Jr., appellateassistantW. Kirk
for the defendant.orally,brief and

defendant, Burley, was convictedBatchelder, Arthur J.TheJ.
(Groff,in CourtSuperiora trialjurymurder afterof second degree

the indictment wasJ.). whetherraises three issues:On heappeal
towas sufficientinsufficient; the evidencewhetherconstitutionally

1(b) acted630:l-b, (1986), that the defendantto RSAprove, pursuant
to the valueindifferenceextrememanifestingcircumstancesunder

theinstructingerred inlife; the trial courthuman and whetherof
notdefendant wasthat theunanimouslythat it had tojury agree
in-a lesserit could consideroffense beforegreaterof theguilty

follow, affirm.that weFor the reasonscluded offense.
ex-wife,hiswas at home with7, 1989, the defendantJanuaryOn

at least sixHe drankGlines, he had reconciled.with whomDebbie
hep.m.,At 6:30p.m. approximatelynoon and 6:00beers between

a wound. Thegunshotambulance for911 antelephoned requesting
on thelyingMs. Glinesarrived to findand crewspolice ambulance
head,heron the side ofrighta woundgunshotkitchen floor with

died.eventuallyfrom which she
had beenthe scene that hethe officers onThe defendant told

accidentallywhen ithandguna .22 caliber semi-automaticcleaning
policeto the de-the officersagreed accompanyHe todischarged.

he was not under ar-interview, assuredbeingfor an afterpartment
keepingthat he had beenexplainedthe defendantrest. At the station

He stated that herifle for a friend.and a .22 caliberhandgunthe
closet,from aof ammunitionclipretrieved the and a loadedgun

for aroom, went to the kitchenlivingin thethem on tablesplaced



288

beer, and took a cotton swab from the to gun,bathroom clean the
which he admitted he had cleaned thetwo weeks before. Later in
interview that he had the gun,he admitted loaded hadknowing he

fire,made it. to before the He stated that afterready getting beer.
minutes,forwatching twenty pickedtelevision he the andup gun

livingwent to sit on the room floor at to Heentrywaythe the kitchen.
stated,in off,knew that his ex-wife was the kitchen. The wentgun he

it,as he ingunwas excess oil from with the his left andcleaning hand
a infinger housing. acknowledgedthe He with thetrigger familiarity
operation semi-automatic,of a .45 caliber which is simi-functionally

tolar a .22.
A search apartmentof the defendant’s revealed two spent bullet

in a No cotton werecasings bag. livingswabs found in thegarbage
room or defendant re-enact atagreed shootingkitchen. The to the
his was firstapartment, videotaped by police. Althoughwhich the at
stating that he did not know what had to thehappened empty casing,

trash,when the him it inofficers told had been found the he admitted
that he must it away.have thrown He admitted that he had occa-
sionally “dry-fired” the unloaded arti-gun by aiming weaponthe at
cles He was the theyaround the room. unable to tell officers where

.22, inmight find the to the which had beenclip they unsuccessful
locating.

Several defendant to the af-days policelater the returned station
ter in jacketthe It had his andlocating clip. apparently pocketbeen
had fallen mother’s on the nightout at his house later of the shoot-

Ating. the station the defendant another theprovided statement to
admitted, beingHe after told of a foundpolice. eventually bullet

wall, inin his the secondlodged that shell found the trash came from
his inhaving daysfired the rifle the twoapartment shootingbefore
his ex-wife. it“jokingHe had been around with and it discharged.”

not theUltimately, the defendant admitted he had been cleaning
ex-wife,his hehandgun when he shot denied he had beenalthough

dry-firing foolingit. He stated that he “was around with it theon
all,floor and it In he ver-gavewent off.” the three differentpolice

of thatsions how he had theholding gun night.been
The tried ofdefendant was on the second murder.charge degree

He arequested grantedand was lesser included offense instruction
for formanslaughter negligentand homicide.

on sufficiencyThe first issue raised is the of the indict­appeal
infirm,ment. thatargues contraryThe defendant the indictment was

I, Constitution,partto article 15 of the State because it tofailed
allege facts recklessness or circumstances manifest-demonstrating



289

life,to the value of human an element ofextreme indifferenceing
in He raises for the firstchargedmurder as this case.degreesecond

todeficiency respecttime on the indictment’s withappeal purported
of will therefore not consider the ar-allegationthe recklessness. We

1079,604, 607, 580See State v. 133 N.H. A.2dgument. Wisowaty,
(1990).1080

The indictment that the defendantcharged

incommit the crime of Second Murder that heDegree“did
(D.O.B.:caused the death of Deborah L. Glinesrecklessly

5/12/62) circumstances an extreme indif-manifestingunder
life,human her in theby shootingference to the value of

with a . . . .”pistolhead

An is sufficient if it a de­constitutionallyindictment informs
of with to allow the defendantcharge enough specificityfendant the

to for trial and v.prepare protected against jeopardy.be double State
(1989).715, 718, 1345,Pelky, 131 N.H. 559 A.2d 1347 There is no

additional once a crime has been identified with factualrequirement,
that the acts which the defendant have committedspecificity, by may

719,the offense be identified. Id. at 559 A.2d at 1347.
Therrien, 765, (1987), court,In v. 129 533 A.2d 346State N.H. this

in considering whether an could be convicted onalleged accomplice
indictment,of an overt act not identified in the theproof discussed

770-72,constitutional of Id. at 533 A.2d atrequirement specificity.
The tocharging accomplice degree348-50. indictment first murder

was sufficient because “the offense was identified with particularity
by alleging the death of the named victim on a date andgiven place

772,and the that it.” Id. atby describing stabbing preceded 533 A.2d
at 350.

Here, the indictment all of the elements ofalleges second de­
murder, offense,as well as the date of the ofgree the name the vic­

tim, offense, i.e.,and how the defendant committed bythe shooting
her in the puthead. This was sufficient to the defendant on notice as
to what he had to meet at trial. Other acts of the defendant orspecific

that wouldcircumstances demonstrate his extreme indifference
that,need not Thealleged. arguesbe defendant as extreme indif­

recklessness,ference a ofrepresents greater degree culpability than
35, 38-39, 1205, (1988),see v. Dufield,State 131 N.H. 549 A.2d 1207

additional factual inallegations appearmust the indictment. He cites
however,no authority for this and we are aware ofproposition, none.

The indictment informed the defendant that he was withcharged
under circumstancesrecklessly, manifesting extreme indifference to
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life, death on a datespecificthe of human his ex-wife’scausingvalue
sufficient.constitutionallyher in the head. This wasby shooting

was insuffi­The next that the evidencearguesdefendant
upholdof extreme indifference. We willcient to the elementprove

unless, and all reasonable infer­the verdict the evidenceviewing
State, trier ofin to the no reasonablelightences the most favorable

v.a reasonable doubt. Stateguilt beyondfact could have found
(1991).378, 383, 154, 158 In aEvans, prosecutionN.H. 594 A.2d134
indifference to the valuefor second murder extremedegree charging

life, extent of manifested”disregardof human existence and“[t]he
Dow,on the facts of the case. State v.juryare for the to determine

omitted).(1985)650,205, 207, (quotation652126 N.H. 489 A.2d

showed, alia, that wasThe evidence here inter the defendant
that hehandgun,familiar with the of a semi-automaticoperation

.22, that in thehe had loaded the and he knew his ex-wife wasknew
afternoon hisnext room. He had been all and blooddrinking beer

.15. At theshootingalcohol content five hours after the wasnearly
raisedrestingtime of the he was with his elbows onshooting, sitting

into thepointingknees with the of a he knew to be loadedgunbarrel
was cocked andgunkitchen where his ex-wife was located. The

Afire, was in theready finger trigger housing.to and the defendant’s
that to its features the couldexpert safety gunfirearms testified due

safetythe on thesimultaneously grippingnot have fired without
defendant,The whotrigger.of the handle and thesqueezingback

finallya at ad­gun anyone,had told the he knew not topolice point
consistentlyaround” with it after“foolingmitted that he had been

juryhe had been it. On all the evidence thelying by saying cleaning
occurred un­was warranted in that the defendant’s conductfinding

ofder circumstances extreme indifference to the valuemanifesting
him mur­degreehuman life and in of secondthereby finding guilty

der.

the trial court’s so-­The defendant’s final concernsargument
considerationjury regardingcalled “transitional” instruction to the

fol­requestof lesser included offenses. Pursuant to the defendant’s
instruction, the trialdenial of his first transitionallowing proposed

it to onjury charge, instructing gocourt the an first”gave “acquittal
after the defendantonly findingto consider lesser included offenses

that theargues jurynot the The defendant nowguilty greater.of
have allowed it toshould have been an instruction that wouldgiven

itif, all effortsmove on to consider a lesser offense “after reasonable
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v...” United Statesgreater..on thereach a verdictunable to[was]
(1978).denied,(2d 435 U.S. 995340, Cir.), cert.Tsanas, 346572 F.2d

in otherapprovedhas beeninstructionefforts”This “reasonable
defendant, toas an alternativethebywhen requestedjurisdictions,

forlatter’s potentialof theinstruction becausefirst”“acquittalthe
havemight otherwisejurorsholdoutverdict wherecoercing guiltya

Jackson, 1466,726 F.2dSee, v.Statese.g.,a mistrial. Unitedcaused
Powell, 608346; v.(9th Tsanas, 572 F.2d at State1984);1469 Cir.

Thomas, 3d40 Ohio St.(Vt. 1992); also v.45, see State46-47A.2d
(1988)286, (rejecting “acquittal218-19, 291-92213, 533 N.E.2d

or not re­law, of whetherregardlessmatter offirst” instruction as
(1989).denied, 826defendant), 493 U.S.cert.byquested

of thosereasoningwith theagreementif in generalEven we were
in­efforts” transitionalthe “reasonablethat have adoptedcourts

it, thewellmight adoptcasestruction, appropriatethus in anand
in trial court. We willthenot this instructionrequestdefendant did

639, 661,Smart, 622v. 136 N.H.it here. Statetherefore not consider
(1993). hasMoreover, the defendant aban­1197, 1211 appealonA.2d

pro­to his firstgrantthe trial court’s refusalobjectionhis todoned
to considerinstruction, juryhave thepermittedwhich wouldposed

thewithany beginningoffenses at time withoutlesser includedany
briefed, it isnot been deemedobjection havingThisgreater offense.

waived. Id.

Affirmed.

All concurred.
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