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relevantin this case was far moretestimonyThe victim’s
Dustin, explicitin In the victim providedthan that at issue Dustin.

assaulted, violentand twobeing rapedas to her fear oftestimony
546, 446not been Id. atcharged.crimes for which the defendant had

inlife wasHere, testimony that she felt herA.2d at 1188. the victim’s
crime of it waskidnapping,not to theonlywas relevantjeopardy

assault, since theof felonious sexualaggravatedcentral to the crime
force or threats ofinclude the use of physicalelements of the crime

anysubstantially outweighedvalueprobativeviolence. Itsphysical
to the defendant.inuringpotential prejudice

herconcerningIn the victim’s third statementtoregard
in that position,”that had beenonlythat she “was not the onefeeling

byerredattorneythat the defendant’swith the defendantagreewe
statement, find,we do notto this butobjecttofailing specifically

test, that its admissionof the Stricklandprongunder the second
In whetherdeterminingcase.the defendant’sactually prejudiced

defendant,the aactually prejudicedconduct defense counselby
orjudgeof the evidence before the“totalitymust examine thecourt

Warden, 138, 149, 551 A.2d131 N.H.Cunningham,v.jury.” Avery
omitted).(1988) case,In thegiventhis952, (quotation958-59

evidence, of themanycorroboratedof the whichstrength State’s
that thewe do not findtestimony,of the victim’scritical elements

that the outcomea probabilitydefendant has shown reasonable
testimony concerningif the vaguehave been different victim’swould

excluded.of sexual assault had beenother victims

Affirmed.
All concurred.

Hillsborough
No. 92-435

MankoskiLouise

v.
BrileyEddie

24,June 1993



309



310

(TerrenceP.A., Daley& of and JoniManchester J.Moquin Daley,
brief, orally),and for theDaley plaintiff.N. on the Mr.Espertan

(WilliamNourie, P.A., of and& Manchester S. OrcuttWiggin
brief, fororally),on the and Mr. Johnston theDavid W. Johnston

defendant.

JOHNSON, case thepersonal injury brought by plain-J. This is a
Mankoski, defendant, for dam-tiff, Briley,the EddieagainstLouise

Briley liability,in accident. admittedsustained an automobileages
solely damages.case on the issue ofproceededand theaccordingly,

$12,500, than whatsubstantially lessjuryThe awarded Mankoski
court, Superiorto that thearguingthisrequested. appealsshe She

J.)(Dalianis, in that her anruling treating physician,erredCourt
testifyto herunqualified fully regardingwasorthopedic surgeon,

specialisthold that an isorthopedichealth. Because wepsychological
a pa-from an onrendering expert opinionnot seper disqualified

health, we andreverse remand.psychologicaltient’s

This the of Ruleapplication Hampshirecase involves New
702, states:of Evidence which

technical,scientific, specialized knowledge“If or other
fact the or toassist trier of to understand evidence■will the

issue, byin a qualified experta fact witness as andetermine
education,skill, mayorknowledge, experience, training,

in form an ortestify opinionthereto the of otherwise.”
Ev.rule is a of our common law. See N.H. R. 702The codification

it is Rule ofmodeled after Federal Evi-Althoughnotes.reporter’s
“a702, scopeevidence thangives opiniondence this court broader

id.; Stores,in see also 97 N.H.jurisdictions,”other Rau v.[courts]
490, 494, 921, (1952), liberally,construes the rule see92 A.2d 924 and

(1941).236, 529,Shattuck, 234,v. 91 N.H. 17 A.2d 532 TheDowling
however, is lefta witness as an toqualify expert,decision whether to

trial not such a deci-of the court. We do reversethe sound discretion
the its discretion.clearlyunless find that trial court abusedsion we

(1990).88, 934,79,133 574 939Johnston v. N.H. A.2dLynch,See
2, 1990,Januarythis follows.The relevant facts of ease are as On

Hockman, orthopedicof Dr. Richard anMankoski visited the office
of in her The doctorpain rightand shoulder.surgeon, complained

day,from The next the accidentsufferingher as bursitis.diagnosed
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12, 1990, MankoskiJanuarythis lawsuit occurred. Onengendering
theDr. Hockman that she had made beforeappointmentan withkept

facial, neck,him andexperiencingaccident. She told she had been
Thereafter, one andapproximatelysince the collision. forpainarm

services,continued to seek Dr. Hockman’syears,one-half Mankoski
headaches, in both shoulders anddescribing depression, painand

in fromarms and her back and neck. The doctor’s office notes this
from orthopedicindicate that Mankoski suffered seriousperiod

as well as He treated herproblems, depression. depression by pre-
Hereferring eventuallyElavil and her to ascribing by psychiatrist.

that her in a ten percent per-concluded various disabilities resulted
of then suedimpairment body. Briley,manent her whole Mankoski

that his caused her both andalleging negligence physical psychologi-
harm, as well as lost wages.cal

trial,At Mankoski three witnesses to her case:presented prove
Hockman, however,court,Dr. her and herself. The trialdaughter,

limitingmade a the extent to which Dr. Hockmanpretrial ruling
could Mankoski’s health. This rul-testify concerning psychological

record, issue,rulingdoes not in the but a later on theing appear
Dr. Hockman’s tran-during testimony,made was recorded and

scribed. The trial court stated:

wants to tell us that was depressed.“[Dr. she AndHockman]
I understand that a that Ipart dealingis he was with and

this;care ifdon’t he tells us but as soon as that information
out, there will be an thatgets jury theyinstruction to the

can’t consider this so-called harmpsychological component
claim becauseyour damage you providingare not usof

a psychiatristwith or a So it either comes outpsychologist.
and it’s taken from them or it Idoesn’t come out. don’t care
how it.”you approach

added.) Dr. Hockman(Emphasis occasionally testified as to Man-
abilitykoski’s to with but hecope pain, anyomitted reference to a

or ofdiagnosis depression.treatment Mankoski and her daughter
enjoymenteach testified that Mankoski’s of life had decreased since

the accident and dispositionthat her had for the worse.changed
evidence,At the close of the attorneyMankoski’s revisited the

trial court’s Dr. Hockman’s toruling limiting ability testify about
health,psychologicalMankoski’s and made the following offer of

proof:

“If Doctor had been allowed to testify, your[Hockman]
Honor, he would have tobeen able that he has hadtestify
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of Rochester in terms ofUniversitymedical at thetraining
tell that he hadyouthe of He will alsodiagnosis depression.

whoorthopedic problemstreated who havemany patients
as a thereof and that he ishave resultdeveloped depression

treat it.”to anddiagnose depressionable
that “the couldobjected, possiblycourtBriley’s attorney stating

clinical or oth-depression,rule that Doctor Hockman is no onexpert
erwise.” The trial court as follows:responded

his was. Theposition“I think Dr. was clear what[Hockman]
free, wished, a psy-if she tocertainly presentwasplaintiff

all testi-beyondwent above andchological component. She
that was submitted from Doctormony [Hockman]of which

have needed to do that with the appropriatethat she would
not to present.”and she choseexpert

contained several refer-attorney’s closing argumentMankoski’s
harm, trialof and theallegations psychologicalences to Mankoski’s

damagesthat it could award Mankoski forjurycourt instructed the
$12,500 award,and the Mankoskisuffering. Following jury’spain

appealed.

in atanalysis rulingThe first our is to examine thestep
out, of providingissue. As Mankoski bears the burdenBriley points

which we can determine whetheradequateus with an record from
fact,did, Cathaytrial in its discretion. See Brown v.the court abuse

(1984).Island, 112, 115, 43, 44Inc., Briley125 N.H. 480 A.2d While
that trial court made a Dr. Hockmanruling forbiddingconcedes the

certain of Mankoski’saspects psychologicalfrom as totestifying
health, that nature and of the dorulinghe contends the exact basis

in for thistranscript prepared appeal. disagree.not the Weappear
on the issue is unclear or incom­much of the discussionAlthough

recorded, the set forth above the neededexcerpts providepletely
stated, effect,the trial court in thatruling.for the Twiceexplanation

the of herpresent psychological componentMankoski could not
hetestimonyclaim the of Dr. Hockman becausedamages through

is, Dr. Hockman was“the That becauseappropriate expert.”was not
trial court ruled that he wasnot a or thepsychiatrist psychologist,

an on Mankoski’stestify expert psychologicalto asunqualified
This was a abuse of discretion.health. clear

An is not se to rendersurgeon per unqualifiedorthopedic
health of a “While thetestimony psychological patient.on theexpert

asubjectthat a of thatmay inquiry requirescourt rule certain[trial]
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doctor, or a chemistan engineer,as aof a given profession,member
a profes­branch withincalled[,] in aspecialist particularausuallybe

al., on Evi­1 et McCormickK. Brounnot be required.”sion will
Quinton v.(J. 1992); alsoed., 4th ed. see13, Strong§ at 55dence

(10th 1991);335, Cir.Industries, Inc., F.2d 337928Farmland
(9th 1987); v.Payton1226, 1232 Cir.Bowen, F.2dv. 812Sprague

(1st 1985); States v.147, UnitedLabs, F.2d 155 Cir.Abbott 780
(10th denied,Cir.), 464 U.S. 9341247, 1251-52 cert.F.2d705Dysart,

745,189-90, 748184, 162 A.2d223 Md.(1983); Frey,v.Wolfinger
675,68, 676-77Daniels, 65, 514 N.E.2d401 Mass.(1960); Letch v.

283,666, 670, 129 287Brame, S.E.2d(1987); v. 258 N.C.Seawell
a(1963). automatically qualifynotmedical doesAlthough degreea

medical question,”on conceivableevery“to angive opinionwitness
(5th1106, 1113 Cir.939 F.2dAllied-Signal Corp.,v.Christophersen

— (1992),—, neither does1991), denied, 112 S. Ct. 1280cert. U.S.
automaticallyfieldin a medicalparticularlack of specializationthe

Anin that field. indi­expertfrom as antestifyinga doctordisqualify
on a case-by-casemust determinedwitness’s bequalificationsvidual

or inclusion.basis, of a se rule of exclusionby pernot application
admissibilityas tocannot... make a determinationjudge“The trial

ex­particular profferedthe theinvestigating competencewithout
judgethen will the beOnlyon the issues.bringwould to bearpert

— to the trierthe test of Rule 702 assistanceto decide whetherable
— BERGER,3 & M.fact has been satisfied.” J. WEINSTEINof

¶ 702[04], (1992); see v.at 702-49 JenkinsEvidenceWeinstein’s
1962).(D.C.637,States, 644 Cir.307 F.2dUnited

particulartrial court an individual’sOnce the determines
thatdeference to the court’s determinationgrantwequalifications,

as an But where thetestify expert.is or not toqualifiedthe witness is
first investigatinga witness is withoutunqualifiedtrial court decides

if reveals anwe will reverse the recordbackground,the witness’s
Here, that the trialof on the issue. we holdproofofferadequate

Dr.investigatingwithout sufficientlycourt made its determination
offeradequateBecause Mankoski made anqualifications.Hockman’s

in beliedpsychiatrythat doctor’s lack ofproof specializationof the
have con­we hold that the trial court shouldexpertise,his actual

the doctor to determine his true qualifications.ducted a voir dire of
harmless because Mankoskianycontends that error wasBriley

health, and because Dr. Hockman’sabout her psychologicaltestified
link andBriley’s negligenceestablished a causal betweentestimony

103(b). AR.injuries. disagree.See N.H. Ev. WephysicalMankoski’s
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is to much more to the of anjury likely give weight opinion expert
witness than to the of aself-serving testimony to the lawsuit.party

health,on the issue of Mankoski’sConsequently, psychological the
trial court’s Mankoski of thatruling deprived testimony would have
aided the in the full extent ofjury fairly assessing damages.her
Moreover, because Dr. Hockman atspoke length concerning Man-
koski’s theirphysical impairments probableand connection to
Briley’s negligence, jury may interpretedthe have his silence on the

of Mankoski’squestion alleged depression prejudiceto the of her
case. we hold that the trial court’s error aAccordingly, affected sub-

Mankoski, id.,rightstantial of see and we reverse and remand for a
trial.new

Reversed and remanded.

All concurred.
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