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services,many others are for such but are sim-Undoubtedly, eligible
unaware of their existence andply availability.

to the issues in this we withTurning presented appeal, begin
the defendant’s that the restraint his toargument upon right move
beyond miles from violates duefifty processConcord under the Fed­

order, however,eral and Constitutions. The trial court’s adoptsState
a the himself. Theproposal by proposedmade defendant defendant’s
decree contains the following provision:

“Asit is that the children remain toimportant available both
the to remain within a 50 mile radiusparents, parties agree

Concord, beyondof N.H. unless a move is theapproved by
other or the court.”party

trial no than impose veryThe court’s order does more the provision
circumstances,that the defendant Under these we see noproposed.

for the to ongrounds complain appeal about the imposi-defendant
tion a thatof condition he himself proposed.

The defendant raises several with to the trialarguments respect
him inholdingcourt’s order After review of the briefs andcontempt.

oral of thearguments parties appeal,the and record on the court
are,that argumentsconcludes these under the circumstances of this

case, merit,without and do not warrant further discussion. Accord-
trial on Iningly, appealthe court’s orders are affirmed. of ourlight

decision, the motions for remand thispartial pending before court
are moot.

Affirmed.
All concurred.

Hillsborough
No. 91-310

HampshireThe State of New

v.

Leo Paris

30,June 1993



323



324



325

Arnold,John P. attorney general Ransom,J.(Geoffrey attorney,
on the brief and for theorally), State.

Moses, Amherst,Robert J. of briefby orally,and for the defend-
ant.

Horton, defendant, Paris,J. The Leo was convicted in Superior
J.)Court (Groff, mischief,of criminalfelony 634:2,11(a)RSA (Supp.

1992), (1986).and firearm,felonious use of a RSA 650-A:l On appeal,
the defendant raises several arguments, maywhich be summarized
as follows: that there was insufficient evidence to convict him of fel-
ony mischief;criminal that the trial court erred in theallowing State

list;to amend its witness that the trial court inerred refusing his
for arequest jury instruction;nullification and that his convictions

for felony criminal mischief and felonious ofuse a firearm subjected
him to double jeopardy. rejectWe these arguments and affirm.

At approximately 1:00 13, 1989,a.m. on July John Carroll was
driving through Manchester when a car driven by the defendant
came to a instop the defendant,center of the road. The who had been
returning home from a Manchester lounge, waited until Carroll

him,pulled up behind and then proceeded for several blocks before
again to acoming complete instop the center of the road. Carroll
again stopped car,his and the defendant again drove away.

After this sequence of events was repeated times,several more
Carroll resolved to obtain the platelicense number of the defend-
ant’s car and report the incident to the Hepolice. followed the car
until it turned into the ofdriveway the defendant’s home on St.
James Avenue in Manchester. As Carroll passed the driveway, the
defendant got out of his car and aimed a .32 caliber atpistol Carroll’s
car, a 1987 Ford Tempo. When Carroll ducked his head below his
dashboard, he heard a bullet strike his car. The defendant fired six or
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from defendant’sawayshots as drove theseven additional Carroll
home.

Carroll,main who wasroadway,to return to theattemptingWhile
fol-inadvertentlyneighborhood,unfamiliar the defendant’swith

him behind the defendant’sdirectlya street that broughtlowed
fire,openedcar thisagainThe saw Carroll’s andhome. defendant

he from car aftera that had retrieved hisusing pistoltime .25 caliber
pistol. shootingcaliber The defendant’s left severalthe .32emptying

two tires. The defendantholes in Carroll’s car and flattenedbullet
at, hit, car.he intended to fire and Carroll’s Hedid not thatdeny

self-defense,claimed, however, in with ofobjectivethat he fired the
... so wouldn’t come back.”“blowing] out tires he[Carroll’s]

felonyfor criminal mis-was arrested and indictedThe defendant
the criminal mischiefand use of a firearm. Underchief felonious

statute, if he or reck-purposelya is of a misdemeanorparty guilty
634:2, I & IIIthe of another. See RSAlessly propertydamages

(1986). B ifa class thefelony party purposelyThe crime is treated as
$1,000. RSAor to cause lossattempts pecuniary exceedingcauses

1992). trial, State,634:2,11(a) the to the amountAt establish(Supp.
Brosseau,loss, ofcalled as a witness Leo an estimatorof pecuniary

daysCarroll’s car two after thedamaged inspectedvehicles who had
broughtCarrollcompany’sAt his insurance hadshooting. request,

theindependentto to obtain an estimate of car’shis car Brosseau
that the and materials torequiredestimated labordamage. Brosseau

$1,771.36.cost This did not include the costthe car would sumrepair
two tires. Carroll received an insurancereplacing damagedof the

An$1,705.45. per-ofpayment totaling acquaintance Carroll’sbenefit
and didthe work at a discounted Carroll notrepair price,formed

on work. He testified that he used thethe entire amountspend repair
thethe funds to for“majority” pay repairs.of

car, pro-of to the StatedamageAs further evidence the Carroll’s
car afterpolicethe and officers who examined theduced detective

called a firearms who testifiedexpert,the incident. The State also
Finally,bullet thethat two of the car’s tires had sustained holes.

the shoot-showing damage byintroduced causedphotographsState
evidence, the jurycar. on this convicted theto Carroll’s Baseding

felonious of a firearm.felonyof criminal mischief and usedefendant

7. LossPecuniary

provethat the State failed toarguesthe defendant firstappeal,On
in ofto cause a loss excessattempted pecuniarythat he orcaused

defendant,the loss within$1,000. pecuniaryto Carroll’sAccording



327

11(a) 1992)634:2,the of RSA constituted themeaning (Supp. only
net, incurred as a of theout-of-pocket expenses direct result shoot-

evidence, contends,The theing. State’s defendant failed to establish
$1,000that Carroll than tospent more caused therepair damage by

shooting.

To on thisprevail the defendant must demon­argument,
fact,strate that no rational trier of theviewing evidence most favora­

State,tobly $1,000.the could have a pecuniaryfound loss exceeding
(1988).Amell, 309, 311,See State v. 286,131 N.H. 553 A.2d 288 Al­

though the State must prove each element of its case a rea­beyond
doubt,sonable it fulfillmay its burden onby relying circumstantial

evidence. See id.

11(a) 1992)634:2,RSA (Supp. does not define “pecuniary
term, however,loss.” The hasgenerally been defined as the “loss of

or ofmoney, by which orsomething money of valuesomething may
Dictionary (6th 1990).be acquired.” Black’s Law 1131 ed. When

the State must theprove value of in order “to aproperty bring crime
within the statute,ambit of a criminalparticular any evidence from
which the trier of fact can reasonably infer value is admissible.”

Hammell, 787, 790, (1986)State v. 307,309128 N.H. 519 A.2d (quota­
omitted); V(a) (term637:2, 1992)tion RSA (Supp. “value” undercf.

theft statute “means the highest amount determined by any reason­
services”).able standard of property or The evidence need not be

infallible, Hammell, 790, 309,128 N.H. at 519 atA.2d since deter­
mining the weight given particulara ofpiece evidence “is the very
essence of a jury’s omitted);function.” Id. (quotation see also State v.
Pierce, 966, 975, (1989) (“there231 Neb. 435,439 442N.W.2d is no
universal and comprehensive formula or method to determine the
extent mischief”).of inpecuniary loss relation to criminal

To establish the value of car,the todamage Carroll’s the
State introduced Brosseau’s estimate that repairing Carroll’s car
would $1,771.36,cost well over the threshold amount for a felony

634:2,11(a) 1992).conviction under RSA (Supp. Insurance estimates
have provided the basis for past felony convictions under this stat­
ute. Robidoux,See State v. 169, 171, (1984)125 N.H. 67,480 A.2d 69
(insurance adjuster’s estimate provided evidence of “pecuniary loss”

$1,000).over Evidence that $1,705.45,Carroll’s insurer paid an
amount exceptionally estimate,close to Brosseau’s lent credibility to
the ofaccuracy addition,the estimate. In the jury saw photographs,
and heard testimony, thedetailing causeddamage by the defendant.
The defendant had ample opportunity to challenge the ofcredibility
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on thisfind that basedWeevidence on cross-examination.the State’s
that the shoot-could have concludedevidence, reasonablyjurorsthe

$1,000.thangreaterlosscauseding pecuniary

does notdamagethat propertyalso arguesThe defendant
1992), if a634:2,11(a) (Supp.loss under RSAa pecuniaryconstitute

damage.of therepairingcover the costinsurance tovictim receives
the narrowonlystatute would covertheinterpretation,thisUnder

byincurred unin­losses werepecuniaryof cases wherecategory
that the legisla­cannot conceivevictims. Wesured or underinsured
1992)11(a) not634:2, does(Supp.this result. RSAture intended

Rather, aonly generalit requiresto the victim.a lossrequire specific
victim, insurer, ortheby theloss, could be absorbedwhichpecuniary

in the$1,000 provisionlosspecuniarythe two. Thea ofcombination
crime;of a it shouldseveritythegradinga means ofstatute provides

conduct—unrelated to theirto on factorsrelyallow defendantsnot
limitinsurance —toof their victims’i.e., or amountthe existence

liability.their criminal
beyondfailed to provethat the StatearguesfurtherThe defendant

$1,000 inmore thanto causethat he intendeda reasonable doubt
defendant, criminal mis-felonyto theAccordinglosses.pecuniary

thanto do morecrime the Staterequiringa intentspecificchief is
The de-caused damage.purposelyshow that the defendantsimply

B thefelony,crime to a classto elevate thecontends thatfendant
thethat he acted witha reasonable doubtbeyondto proveState had

not$1,000 agreein We dodamage.more thanintent to causespecific
forto sustain a convictionsuch proofmust providethat the State

1992) the634:2,11(a) enhances(Supp.criminal mischief. RSAfelony
ifB felonya to a classfrom misdemeanorcrime of criminal mischief

attemptedcaused orpurposelythe defendantthatprovesthe State
the amountalso thatproveThe mustloss. Statepecuniaryto cause

$1,000. underrequirementThe intentloss exceededof pecuniary
1992) causation, not the11(a) to the634:2, relates(Supp.RSA

loss.amount, of pecuniary
1992)11(a)634:2, finds(Supp. supportof RSAinterpretationOur

ofto Recommend Codificationof Commission“Reportin the 1969
that634:2 stateto what is now RSAThe commentsCriminal Laws.”

considerations of serious-is based uponof this offensegrading“[t]he
offenses, amountnamely, thetheftgovernto those thatness similar

effects onbyas measuredlost, the seriousnessuponof andproperty
ofgradesinto differentTheft is dividedservices.”publicessential

1992). no(1986 containsThe statuteSupp.&RSA 637:11byoffenses
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intent and value is thatrequirement, governsone factor the serious-
ness of the offense.

case,In the present the evidence thesupported jury’s finding
defendant, in car,that the seven orfiring eight rounds at Carroll’s

purposely pecuniarycaused loss. The amount of simplythis loss es­
Pierce,tablished the of thegrade defendant’s offense. See 231 Neb.

971-72, 439at N.W.2d at 440. The not thatState did have to theprove
defendant intended to cause the amount of pecuniary loss needed to
enhance a Bthe crime to class felony.

II. Amendment to Witness List

In addition to the evidence,of thechallenging sufficiency State’s
the defendant contends that the trial court byerred theallowing
State to amend its witness list trial toduring permit expertan wit-
ness, Brosseau, trial,Leo testify.to Prior to the trial court directed

partiesthe to submit “the names and ofaddresses all witnesses ex-
to apected testify and list of all exhibits to be offered.” The State did

not disclose Brosseau or trial,his damages estimate. At the State
toattempted establish the value of the to cardamage byCarroll’s

questioning Carroll estimate,about Brosseau’s and about the
amount of payment he received from his insurer. When the trial
court sustained the objectiondefendant’s to this questioning, the
State requested permission to call Brosseau. The explainedState
that it had not earlier disclosed Brosseau or his estimate because it
had intended to onrely Carroll and his insurance tocompany estab-
lish the value of the damage to Carroll’s car. Over defense counsel’s
objection, the trial court allowed Brosseau to testify, thatnoting the
defense knew that the value of pecuniary loss was an element of the
criminal mischief charge, and that the defense “probably assumed
. . . the amount[that of was goingloss] to be proven by oftestimony
just likesomebody Mr. Brosseau . . . .”

On theappeal, defendant argues that the State failed to iden­
Brosseautify trial,before and failed to provide the defendant with a

estimate,ofcopy Brosseau’s as required by Superior Court Rule 98.
matter,As an initial 98,we note that Rule which concerns evidence

the State has obtained from a defendant trial,and intends to use at
has no application to this case. The State did not obtain Brosseau’s

defendant,estimate from the and this evidence never belonged to the
defendant. Notwithstanding the defendant’s misplaced reliance on

98,Rule even if the defendant were to thatargue the State had a
duty by toanalogy 62(1),CourtSuperior Rule applicable to civil
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estimate, theand hisuse of Brosseaucases, its intendedto indicate
62(1), goodfor“[e]xcepthim. Rulenot avail Underwouldargument

or state-in theshown, pretrial stipulationnot listedno witnesscause
listed,exhibit, benot so willand notestify,allowed toment will be

in evidence.”received

.a criminal trial. .in the context ofof truth“discoveryThe
of court.”of rulesoverly applicationan technicalbynot suffershould

(1982).1324,1173, 1175, 453 A.2d 1325Comtois, 122 N.H.v.State
a matter within the soundgenerallyof evidence isadmissibilityThe

124,120,Nadeau, 126 N.H.v.trial court. See Stateof thediscretion
(1985). court’s decisionnot reverse the trial623, willA.2d 626 We489

rules, un­discoverywithnoncompliancedespiteto admit evidence
thatId. Evidencean of discretion.abusethe decision constitutesless

discoverywith iscomplyfaith effort tomade a goodthe prosecution
124-25, 489Id. attrial court’s decision.that theguidesone factor

A.2d at 626.

indiscretiontrial court abused itsfind that thedo notWe
The State concedesas a witness.to call Brosseauthe Stateallowing

notlist, that it hadits witness andwas not onBrosseau’s namethat
beforeof Brosseau’s estimatewith a copythe defendantsupplied

to ahowever, gainthis evidenceState, did not withholdtrial. The
563,Arthur, 561, 391 A.2d118 N.H.v.Statestrategic advantage. Cf.

in with(1978) complyingdelaydeliberate884, (prosecutor’s885
usefulevidence lessmakingfor ofdiscovery, purposecourt-ordered

trial or the drastic“a newaccused, necessarilynot warrantdidto
reversal”). Brosseau’susingnot anticipatedThe State hadofremedy

afterestimate, onlyto this evidenceand it turnedor histestimony
or his insurer to establishon Carrollrelythat it could notlearning
Moreover, trial courttheto Carroll’s car.of the damagethe value

testimonyBrosseau’sallowingthathave concludedreasonablycould
the defendant.unfairly prejudicewould notestimatedamageand his

of theto the valueprovethe hadknew that StateThe defendant
ofhad not knownthe defendantAlthoughcar.to Carroll’sdamage

trial, a letterhe had obtainedestimate beforedamageBrosseau’s
$1,705.45that it aindicating paidcompanyinsurancefrom Carroll’s

to car. Ad­of Carroll’sdamageamountto cover the estimatedclaim
to forpreparea continuancerequestdid notthe defendantditionally,

inBrosseau, largewas basedtestimonywhoseofcross-examination
havemanuals and couldpartsin motor vehiclelistingson pricepart

byefforts the defense.reasonablethroughchallengedbeen
irrelevantestimate wasBrosseau’sarguesalsoThe defendant that

by Car-coverage providedamount ofnot mirror theit didbecause
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insurer, to car.actually repairroll’s or the amount Carroll hispaid
relevant, admissible, is within the dis­Whether evidence is and thus

Hammell, 789, atcretion of the trial court. See 128 N.H. at 519 A.2d
above, circumstantial evi­308. As discussed Brosseau’s estimate was

pecuniarydence of the amount of Carroll’s loss. This evidence did
790,“not have to be infallible to be admissible.” Id. at 519 A.2d at 309

omitted). evidence,in this such as the dis­(quotation Weaknesses
to and the amount to Car­crepancy repair paidbetween the estimate

loss,for topaid by repairs,roll his and the amount Carroll effect the
“awere matter of defense” the not the admis­affecting weight,

790-91,of the evidence. Id. at 519 A.2d at 309sibility, (quotation
omitted).

The also that heargues unfairly preju­defendant was
thebydiced admission of Brosseau’s estimate. He contends that the

estimate was more than “anothing general calculation which falls
the realminto of and that itsspeculation,” unfairlyadmission influ­

jury.enced the The determination as to whether the valueprobative
of relevant evidence is itssubstantially outweighed by prejudicial

is aeffect matter within the trial court’s discretion. See State v.
Trainor, (1988).371, 375, 1236, 1239130 N.H. 540 A.2d To show that
the trial court discretion,abused its the defendant must “demon­
strate that the discretionary orruling clearly[was] untenable unrea­

to the Cochran, 670,sonable of his case.” State v.prejudice 132 N.H.
(1990).672, 756,569 A.2d 757 prejudice required to predicate“[T]he

reversible error is an undue tendency to induce a decision against
the defendant on impropersome basis.” Id.

In case,this the trial court’s decision to admit Brosseau’s
estimate was not or above,“unreasonable untenable.” As discussed
estimates have theprovided basis for past felony convictions under

11(a)634:2, 1992). Robidoux, 171,RSA See(Supp. 125 N.H. at 480
addition,A.2d at 69. In while Brosseau’s calculation of damage was

estimate,an not a factual acertainty, qualifiedwitness as an expert
may scientific,provide opinion testimony technical,as to or other
specialized that willknowledge assist the trier of fact. R.See N.H.
Ev. 702. The trial court did not abuse its indiscretion thatfinding
Brosseau’s estimate would assist the injury whetherdetermining
the amount of todamage Carroll’s car thetriggered felony enhance­

11(a)634:2, 1992).ment provision of RSA (Supp.

III. Qualification Expertof
The defendant next contends that the State did not es­

tablish qualificationsBrosseau’s as an Theexpert. party offering the
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the of the witness’sestablishingwitness as an carries burdenexpert
Coleman, 713, 715, 755,v. 133 N.H. 584 A.2dSee Statequalifications.

(1990). in orcourt has wide discretion exclud-admitting757 The trial
not reverse decision unless wean and we will itsing expert opinion,

Lamoy Realtyof discretion.” v. PhilTullgrenfind a “clear abuse
(1984).609, 1144,604,125 484 A.2d 1148N.H.Corp.,

case, in findingIn the trial court did not errpresentthe
First, the State evi­testify. provided ampleBrosseau toqualified

testifyto as to the esti­qualificationsdence to Brosseau’sattesting
into car. Brosseau had workeddamagemated value of the Carroll’s
hetwenty-seven years.for Whenbody approximatelythe auto field

car, as an es­specifically employedBrosseau wasexamined Carroll’s
himvehicles, a toposition requiring appraisetimator of damaged

day.vehicles each Brosseau had earlier'beentwentybetween ten and
testimonycourt to give expertin a Massachusetts districtqualified

injustifiedThe trial court was conclud­damage.as to.motor vehicle
to on the cost ofqualified” testifywas “uniquelythat Brosseauing

Moreover, alreadywe have foundto automobiles.repairing damage
car.repairingof the cost of Carroll’sprobativeBrosseau’s estimate

Thus, testimonyclaim that Brosseau’srejectwe the defendant’s
in the amount ofjury determining pecuniarynot assist thewould

loss.

Jury ChargeIV. Nullification
trial erred in refus­The defendant contends that the court

nullification a is usedjury charge. chargehis for a Suching request
aof “historical to defend­jury prerogative” acquitto inform the its

if to the law the facts of the case.contraryant even the verdict is and
(1989). Here,520, 526, 544,Brown, 132 567 A.2d 548 theState v. N.H.

law,a matter ofchargenot entitled to a nullification asdefendant was
trial court’s discretion to decide whether suchand it was within the

527,id. at 567 A.2d at 548. Thean instruction was warranted. See
however, court have stated onthat the trial shouldargues,defendant

charge.for its refusal to a nullificationgrounds givethe record the

court to the de­adequately respondedWe find that the trial
it noted that it waschargefendant’s for a nullification whenrequest

the a so-called “reasonable doubt Wentworthgive jurytoprepared
838-39, 395 858,Wentworth, 832, A.2dv. 118 N.H.Charge.” See State

(1978) charge proof, pre­forth model on burden of(setting jury860
doubt). in­innocence, and reasonable The trial courtofsumption

“if that has all ofyou provenstructed the that find the Statejurors
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doubt,beyond youthe elements of the offense a reasonablecharged
thatguilty.” recognizedshould find the defendant We have use of the

term “should” in a of acharge provides equivalentWentworth “the
instruction,”jury jurorsnullification in that the are notified that

ifthey may the defendant even the aacquit proved beyondState
Brown,reasonable doubt each element of the offenses 132charged.

527, omitted). case,atN.H. 567 A.2d at 548 In this a more(quotation
tospecific response requestthe defendant’s was not See id.required.

Double JeopardyV.

The defendant finally argues felonythat his conviction for criminal
subjectedmischief and felonious use of a firearm him to multiple

offense,for the same in violation of thepunishments guarantees
double inagainst jeopardy the New and UnitedHampshire States

Constitutions.

Ball, 226,In 124accord with State v. N.H. 471 A.2d 347
(1983), we first address the defendant’s State constitutional claim.
Under the double of thejeopardy clause New Constitu­Hampshire

CONST,tion, I, 16,see pt.N.H. art. the of a in­legality defendant’s
dictment for separate stemmingcrimes from the same incident

ondepends whether of the of“proof elements the crimes as charged
will in aactuality require Stratton,difference in v.evidence.” State

(1989)451, 454, 986, omitted).132 N.H. 567 A.2d 988 (quotation We
have inadopted this “difference evidence” test as “the benchmark
for evaluating double claims underjeopardy the New Hampshire
Constitution.” Id.

essence,In the defendant contends that ofproofbecause the ele-
ments of felony firearm,criminal mischief and felonious use of a as

and incharged actuality, required evidence,no difference in his con-
subjectedviction for both crimes him to double Hejeopardy. argues

that support for his lies in our inargument Perrin,decision Heald v.
468, 473-74, 275,123 N.H. 464 (1983),A.2d 278 where we held that

Heald’s forconvictions whilerobbery armed with a deadly weapon
and for felonious of ause firearm violated jeopardy.double We held
that where gunuse of a atriggers statute’s enhancement provision,

commissionfelonious use of a firearm “cannot also be charged for of
the same felony with the same gun because the elements of neither
crime will require a insingle 474,difference evidence at trial.” Id. at
464 atA.2d 278 in(emphasis original). We were careful to caution
against ourinterpreting holding too and noted thatbroadly “felonies
which themselves are not enhanced because of the defendant’s use of
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oflikely prohibi-a are not to run afoul the doublegun jeopardyalso
474,tion.” Id. at 464 A.2d at 279.

The firststatutoryThe case at hand concerns two enhancements.
1992), the634:2,11(a) which elevates offense of crimi-(Supp.is RSA

to a B thefelonynal from a misdemeanor class where “actormischief
in excess ofcauses or to cause losspurposely attempts pecuniary

(1986),is$1,000.” pro-The second enhancement RSA 650-A:l which
B for of a whenfelony felonyvides a class commissionpenaltysecond

Heald,A regarda of without toreadingarmed with firearm. literal
case,in to thesupportour caution that would tend defend-express

however, in themust his con-argument. argument,ant’s We assess
theof later cases that further “difference indeveloptext two

evidence” standard.
Elbert, 210, (1986),1114In 128 512 A.2d we affirmedState v. N.H.

andattempteda defendant’s convictions for murder for felonious use
firearm, the attempt perpetratedof a even murder wasthough

210, Elbert,a at 512 A.2d at 1115. Inthrough use of firearm. Id. the
crimes,of theused to the elements two asprovesame evidence was

enhancement,statutory arisingbut there was onecharged, only by
distinguishedof a firearm. Healdvirtue the felonious use of Id. We as

onenhancements based the same evi-involving multiple penalty
dence; a enhanced the offensegun only robberyHeald’s use of not to

A it allowed the of a cumulativefelony, impositiona class but also
214,at A.2dsentence the felonious use statute. See id. 512 atunder

case, Houtenbrink, 385,In a 130 N.H. 5391116. second State v. A.2d
in(1988), the “difference evidence” standard ofapplied714 we

Heald, Elbert,in and that the convic-as held defendant’sdeveloped
vio-for assault and for felonious use of a firearmdegreetions first

392, Houtenbrink,at 539 A.2d at 719. Injeopardy.lated double Id.
underly-a had alreadydefendant’s use of firearm enhanced thethe

felony.a A found unconstitutionalcrime of assault to class Id. Weing
for felonious use of a firearm. Id.the further enhancement

inIt Houtenbrink that cases involvingis clear from Elbert and
enhancements, analysisthe turnsmultiple penalty jeopardydouble

inthe of the enhancement statutes. As we statedon requirements
Houtenbrink:

has an enhancementunderlyingthe criminal statute“[I]f
use, Heald,infirearm which thenprovision chargedfor was

use of a willa further enhancement for the felonious firearm
However, if the underlyinga violation.jeopardybe double

an forprovisioncriminal statute does not have enhancement
firearm,of then an for the felonious useuse a enhancement
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inof a firearm does not result a double violation.jeopardy
legislature mayThe twice a defendant for the samepunish

act, and the decision to a defendant more ifpunish severely
inhe uses a firearm the commission of a is afelony permissi-

decision.”legislativeble

(citations omitted).392,Id. at A.2d at539 719

case,In enhancement,this one 1only penalty RSA 650-A:
(1986), on the aturned defendant’s use of firearm. The enhancement

inprovision statute, 634:2,the criminal mischiefunderlying RSA
11(a) 1992), firearm,was not use of(Supp. triggered by a but by

$1,000.purposely causing pecuniary exceedingloss find that theWe
defendant’s convictions for both crimes did not run afoul of the dou­

ofjeopardyble clause the New Constitution.Hampshire

The defendant’s argumentdouble under the Fed­jeopardy
eral Constitution arequires analysis.different The double jeopardy
clause of the fifth providesamendment three “Itprotections: pro­

againsttects a second prosecution for the same offense acquit­after
It protectstal. aagainst prosecutionsecond for the same offense

after conviction. And it protects against multiple forpunishments
(1990)the Corbin, 508,same offense.” v.Grady 495 U.S. 516 (quota­

omitted).tion The defendant’s claim in presentthe case concerns the
third ofcategory protections.

fifthAlthough the amendment prohibits multiple punish­
offense,ments for the same a transactionsingle givecan rise to mul­

tiple, distinct offenses without theviolating double clause.jeopardy
(1981).States, 333,See Albernaz v. United 450 344U.S. n.3 Where

the same conduct violates two statutory “theprovisions, touchstone
of whether the double jeopardy clause is violated is... the legisla­
ture’s articulated intent. 811, 814,...” State v. 127Bailey, N.H. 508

(1986).1066, 1069A.2d If the legislature’s intent to impose multiple
punishments statute,is clear from the face of a or from the legisla­
tive thehistory, punishments will not violate the jeopardydouble

Hunter, (1983).clause. See Missouri v. 359,459 U.S. 368-69 We have
expressly found that the New Hampshire Legislature “clearly in­
tended to authorize the imposition of separate sentences” where a
defendant’s conduct both thetriggers enhancement inprovisions an

statute,underlying criminal and satisfies the ofelements the felo­
nious Heald,use of a firearm 471,statute. 123 N.H. at 464 atA.2d
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claim under the Federal Con-jeopardydouble276. The defendant’s
must fail.stitution

Affirmed.

All concurred.
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