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conduct evidences a settled to all duties andpurpose forego parental
S.,parentalall claims to the child.” In re Sara 134 N.H. atrelinquish

omitted).592, 593 A.2d at 1168 “A court declare a(quotations may
child abandoned if it finds thatobjectively parent onlythe has made
minimal efforts to or communicate with the child.” Id. atsupport

omitted).593, Moreover,593 A.2d at 1168 and a(quotations brackets
mere “flicker of is not sufficient to rebut the ofpresumptioninterest”
abandonment. Id.

Here, the probate court found that “the petitioner [had]
aproven beyond reasonable doubt that the for arespondent, period

in of sixexcess months as in thealleged petition, abandoned the
determine, however,child.” We are unable to whether probatethe

court totalityconsidered the of the circumstances or only the six-
and-one-half-month inperiod alleged petitionthe to find abandon­

Hence,ment. it is unclear probatewhether the court theapplied
proper legal analysis. Consequently, we vacate and remand to the

court forprobate hearinga new to determine Annwhether has
doubt,proven beyond a reasonable considering the of thetotality

circumstances, that Michelle intended to abandon Jessie.

in part; vacated in and remanded.part;Affirmed
All concurred.
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White,Arnold,P. L. assistant at-attorney general (CynthiaJohn
orally),on the brief and for the State.torney general,

(R.Mitchell, P.A., Peter De-Martin & of LebanonNighswander,
the and for the defendant.orally),cato on brief

defendant, Williams,Johnson, A thejuryJ. convicted Edward
felonious sexual assault under RSAaggravatedof one count of

I(Z)(1986) (current 632-A:2,at632-A:2, (Supp.XI version RSA
1992)). defendant,that theAn amended indictment betweencharged

1,1988, 31,1989, inengaged penetra-and December sexualJanuary
Ina male victim under the of thirteen. this theage appeal,tion with
J.){Smith,that the Court abused its dis-argues Superiordefendant

the that the must theby failing jury provecretion to instruct State
in in-two-year allegedwithin the time frame theoffense occurred

frame,aallegethe chose to time and thedictment. Because State
princi-to the victim the time frame was aduringdefendant’s access

case,in reverse.pal issue the we
19, 1990, heMaywas six old on when told hisyearsThe victim

“pri-that the defendant had his mouth on the victim’sputparents
thathis mother testified the victim had notAlthoughvate parts.”

awareness,sexual the evidence indicatedanyexhibitedpreviously
that had The victim told hissexually explicit videotapes.he viewed
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and later occurredtestified that the defendant’s act whenparents
the defendant him and his twobabysitting youngerwas brothers.
The defendant a friend of the victim’s as well as aparents,was

babysatbrother-in-law of the victim’s aunt. The defendant or other-
had contact the victim topriorwise with on several occasions 1989.

The inoriginal charged engagingindictment the defendant with
sexual in his mouthpenetration by placing penisthe victim’s “be-

1,1988 31,1989.” depositionstween December and ofMay Following
the victim’s the moved to the in-parents, quash originaldefendant
dictment, arguing parents’that because of the on theequivocation

dates, there was no evidence that the hadpertinent defendant had
access to the victim months Theduring alleged.the six State moved
to amend the indictment to that the occurredcharge offense “be-

31,1, andJanuarytween 1988 December 1989.” The indictment was
amended accordingly.

trial,At the presentedState evidence that the haddefendant sex-
ual contact with victim onthe one occasion while he babysitting,was

thatand the whenbabysatdefendant the victim twice: once his par-
1989,wereents Christmas inshopping December 1988 or and once

his outparentswhen went and “rode around” to celebrate his
mother’s in orbirthday February 1988 1989. The defendant offered

that notevidence he had been alone with the victim since December
1987. Both the and the inState defendant stated their closing argu-
ments that the had the ofState burden that the offenseproving oc-
curred within the two-year time frame set forth in the indictment.

The trial court’s to setcharge jurythe forth the elements of aggra-
assault,vated felonious anysexual but reference to aomitted time

forframe the The objectedoffense. defendant to trialthe court’s
failure to juryadvise the that the thejury must find that offense

frame)occurred during the “window” the two-year time alleged
inby the State the indictment. The trial court overruled the defend-

objection duringant’s the trial and denied his motionspost-trial for a
of or a newjudgment acquittal trial based on the lack of a reference

to a time frame in jurythe instructions.
Despite the argumentState’s to the contrary, we find that the de-

preservedfendant for our review whether the trial court abused its
indiscretion torefusing juryinstruct the that the must proveState

the offense two-yearoccurred within the time inallegedframe the
In aindictment. bench called byconference the trial court imme-

diately read,after the instructions but jury retired,were before the
the objecteddefendant that no“there was mention of the require-

ofment proving that occurred within time specified[the theoffense]
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The the objection, explain-in the trial court overruledindictment.”
not an of felonious sexual as-aggravatedthat time is elementing

sault, failed to a bill of thatand that the defendant seek particulars
to the of offense.provethe date therequiredwould have State

instructions must be submit­requests specificforAlthough
to themampleas allow the trial court time” consider andted “so to

in the State v.they charge,”should be included“to decide whether
(1990)567, 865,Letourneau, 565, (quotationN.H. 578 A.2d 867133

omitted), to jury appearingand instructions onellipsis objections
retired See SUPER.may preserved.the record the has bejurybefore

at close ofR. Trial hold bench conferences the thejudgesCt. 72.
objections any mayto that errors befor counsel record socharge

McNamara,R. 2the has deliberated. Seejurycorrected before
Hampshire Practice, andNew Criminal Practice Pro­

(2d 1991).991, 995, 394, the§§ at 401 ed. We note that ordercedure
did not the timeli­the defendant’s motions discussdenying post-trial

objection, merelyness or untimeliness of the but refined the reasons
objection.at the Anoverruling appropri­stated trial for defendant’s

the objection, addressingate is that conference aninference bench
inallegedomission the instructions of dates the indictment andfrom

trial, “amplethe trial court toprovided opportunityatdisputed
260,258,v.cure” the error. State 135 N.H. 603alleged Cooper,See

(1992).499, is accordingly preserved.A.2d 501 The issue

is not an element of felonious sexual as­aggravatedTime
(1986).846,Lakin, 639, 640,v. N.H. 517 A.2d 847sault. See 128State

Lakin, that an actallegedIn sustained an indictment which ofwe
sometime within a two-­felonious sexual assault occurredaggravated

id., in con­time see as was this case. Weyear just allegedperiod,
sufficient for aprovided specificitycluded that such an allegation

trial.know what he or she would meet at See id.proofdefendant to
may fixingthat the encounter difficulties in aappreciate StateWe

assault, when is aparticularlyfor a sexual the victimprecise date
cannot relate the time of the offense to schoolyoung easilychild who

But also the burdenrecognizeoutside events. wevacations or other
a who must confront consistentproofthat Lakin on defendantplaces

indictment; can findexample, persons rarelysuch an for alibiwith
of a time Because of this burdenday long period.witnesses for each

State,the adefendant, allegesthat when it timeon a we conclude
thatLakin, has theby obligation proveframe as the topermitted

time the assertsoccurred within that frame when defendantoffense
that frame.lack within timeopportunitya defense on ofbased
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case, juryawhether, of thison the factsnow considerWe
thedescribinginstructionsanya defendant withoutmay convict

the two-­duringoccurredthat the offenseprovetoobligationState’s
The trial court’schose to allege.the itselftime frame that Stateyear

to themerely explainis notjuryin theduty” instructing“primary
10, 15,Bird, 122 440 A.2doffense, v. N.H.see Stateelements of the

case, toof the(1982), the “issues441, 443 clarify pertinentbut also to
to resolved.” Statein the bejury understanding questionstheassist

(1993) omit­921,674, 677, (quotation621 A.2d 923v. 136 N.H.King,
anted). to whetherhas discretion determinea trial courtAlthough

Dedrick, 135 N.H.v.necessary,an is see Stateinstruction on issue
(1992), only the502, 505, 127, addressinginstructions607 A.2d 129

inall issuessignificantnot covermay fairlyelements of the offense
Bird, 15, 440 A.2d at 443.122 atsome cases. See N.H.

alibi,defense, ansuch asA of a time-baseddefendant’s assertion
element, it amaybut rendertime into a materialwill not convert

re-in case evidencepresentedThe defendant thisissue.significant
victim on ahe thetestimony babysatvictim’s thatfuting parents’the

cross-or 1989. The defendant’sin or December 1988Februarydate
to onequivocatemother caused herof the victim’sexamination

1987,inoccurred Decembertripthe Christmas shoppingwhether
husband, the defendant’s1988, aunt and heror 1989. The victim’s

inoccurred De-brother, shopping tripthattestified the Christmas
thetestified that he was with1987. the defendantFinally,cember

to com-1987, opportunityin that he had not had thevictim June but
had not alone with themit the crime as because he beenalleged

Hence, of1987. the time frameanyvictim at time since December
in case.incident a issue thisalleged principalthe was

in on the time-­partcontends that because he reliedThe defendant
itself chose toof lack of when the Stateopportunity,based defense

frame, the trial courtthat the offense occurred within a timeallege
two-year periodin to instruct on therefusingabused its discretion

instructions ex­agree. Although mayin the indictment.alleged We
for time is neither an elementthe time frame an offense whenpand

defense, see State v. 99 N.H.Skillings,nor the basis of a date-based
(1955); Perkins, 330,427, 429, 113 490, 491 v. 70 N.H.A.2d State

331-32, 268, (1900), assertion of a defense that47 A. 269 a defendant’s
on thetime increases the need for an instructionimportantmakes

that offense occurred.time frame in which the theallegesState

frame,on a time the was left toLacking any juryinstruction
the occurred when the defendant hadspeculate anytimethat offense

1987,victim,to the June a date six months beforeincludingaccess
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indictment,inthe time frame the when the defendant thattestified
babysitter.he had been the victim’s We hold that the anomission of

instruction on the time of the offense unfairly prejudiced the defend-
ant himby of his of lackstripping time-based defense of opportunity,
and him to a conviction onexposed based evidence of his access to
the victim inallegedbefore the time theperiod indictment. We con-

case,thatclude it was an abuse of discretion in this where the State
frame,chose to a time and where theallege defendant relied on a
defense,substantial trialtime-based for the court to refuse to pro-

vide an thatinstruction the State must the offenseprove occurred
within the intwo-year allegedtime frame the indictment.

Reversed and remanded.

Thayer, J., dissented; the others concurred.

THAYER,J., dissenting: majorityThe holds that the defendant was
entitled to an instruction to the effect that the proveState must that
the offense occurred between the dates inalleged the indictment. As

anholding law,this is unwarranted extension of Iexisting must dis-
sent.

It in jurisdictionis black letter law this that the State need not
prove the criminal conduct on exact inalleged occurred the dates the

Rather,indictment or the must thatcomplaint. State show the of-
Perkins,fense occurred “on or about” the dates State v.alleged. See

(1900).330, 331-32, 268, are,70 N.H. however,47 A. 269 There cir-
incumstances which the trial court must instruct jurythe that the

State provemust the date of the offense. These instances quiteare
crime,limited. If the date of the is anoffense element of the the

Lakin,State must when theprove offense occurred. See State v. 128
(1986).639, 640, 846,N.H. 517 A.2d 847 inThe defendant this case

was withcharged assault,felonious sexualaggravated byas defined
632-A:2, XI,RSA the defendantwhen was and ascharged, currently

1(1) 1992).632-A:2,defined by (Supp.RSA Neither version of the
statute includes the date of the offense as an element of the crime.
Nor did the defendant that the Stateargue should be torequired
prove the date of the offense to show that the offense occurred while

632-A:2,the victim was less than the instatutory age contained RSA
XI, thator the offense occurred after the ofstatute limitations had
run.

The second instance in which the defendant is entitled to an in-
struction that the proveState must the date of the offense is awhen

seeks,defendant the grants,and court a bill of Afterparticulars. the
files a of particulars,State bill the date the mustspecified by State be
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Boire,as an v. 124proved charged.element of the offense State N.H.
(1984).622, 624, 568, of a474 A.2d virtue bill ofBy particulars569-70

date, provethe is the date of thespecifying “obligedthe State to
Meekins,a v.beyond reasonable doubt.” State 127 N.H.[offense]

(1986).778,777, 1048, in508 A.2d 1049 The defendant this case did
and, thus, ornot seek a bill of was entitled to aparticulars not date

time instruction.
authority,The ormajority, citing any applicable theorywithout

within aholds that when that an occurredchargesthe State offense
defense,”time frame and the a “time-based thepresentsdefendant

must prove during myState the offense occurred that Inperiod.
view, that theholding makes time an element of the offense.period

offense,In to altering legislatively-defined majorityaddition the the
has theeffectively discoveryabolished method of intypically used
these instances.

That which the majority historicallytroubles has been addressed
through a bill of aparticulars. requiredThe State can tobe furnish

particularsbill of when the defendant a factual toestablished basis
that ashow bill of is the aparticulars “necessary preparationfor of

Steer, 490, (1986)defense.” State v. 494, 797,128 N.H. 517 A.2d 800
569).Boire, 624,(citing 124 N.H. at 474 A.2d at Instead of simply

requiring defendants to that whichdo defendants have always done
theywhen sought State,more definitive from theinformation the

hasmajority eliminated the discoverylong-accepted process of seek-
a bill ofing particulars in favor of a State,rule the inrequiring cir-

case,cumstances similar doubt,to this to aprove, beyond reasonable
that the offense withinoccurred the time alleged.frame

view,In my there are other factors to be considered when deciding
anwhether “on or about” instruction inis a case inproper which

child sexual abuse is to have withinalleged occurred a certain time
Suchframe. factors were byconsidered the AppealsMissouri Court

(Mo.Hoban, 1987).in v.State 738 Hoban,S.W.2d 536 InApp. the
defendant was of,indicted for andattempted rape deviate in-sexual

with,tercourse a victim was yearswho seven old when the instances
of sexual contact The indictmentbegan. alleged that the offenses
occurred between 1983 andJune 1984. Id. at TheSeptember 539.
victim testified that the defendant contact theyinitiated sexual when
were alone in house,the indefendant’s the theusually garage or

Id.basement. at 538.
Hoban, us,The defendant in like the defendant before did not

a true defense,raise alibi but claimed that he was never alone with
victim,the nor inwas he theever basement the victim. atwith Id.
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in-jurythat theconviction, complainedthe defendantAfter his540.
was notthe time of the offensehim becauseprejudicedstructions
claim ofIn the defendant’srejectingId. at 539.stated.sufficiently

error, the court held:

inof law to be reflectedruleprudentfind the more“We
that an alibi defenserecognizeexpresslycases whichthose

the de-the charges againstthe nature ofchangedoes not
ele-necessarytime as asuddenly incorporateorfendant

precluderule would too oftenAny otherment of the offense.
here wherechild victims asinvolvingof crimesprosecution

time after theiruntil somecrimes are not discoveredthe
in sexual abusenecessary chargingisLeewaycommission.

children whominors becauseintercourse withand sexual
pre-find it difficult to recallmayof abuseare the victims

or eventhem monthsagainstof offensesthe datescisely
aof suchoccurred. The absenceafter the offense hasyears

Atactic. defendantto an untenablerisegiverule would
in toof alibi ordermake thehave to assertionsimplywould

that a child wasit apparentonce becameprosecutionescape
a assault.”to the date of sexualrespectwithconfused

(citations omitted); v. Eggert,see also Stateand quotationId. at 541
1984)(Minn. (instruction relieving pros­156, App.160358 N.W.2d

er­not rendereddayoccurred on specificoffenseprovingecution of
defense);of alibipresentationthe defendant’ssimply byroneous

1976) (where(Mo.261,Siems, App.265-66535v. S.W.2dState
week, showed thatdayon or butrely specificnotState’s evidence did

tomonth, no for court noterrorduringsome timeoffense occurred
lack of opportunitydefendant’sdespiteon time of offenseinstruct

weekend).for particulardefense
Ito case.be thisview, analysis appliedHoban shouldIn themy

instructionspecificto agivetrial court’s refusaltheupholdwould
time betweenoccurred somefind that the offensejurythat the must

the defend-byas concededAccordingly,in the indictment.the dates
allegedor about the datesoccurred onant, that the offenseproof

jury’sthe determination.to upholdwould be sufficient


