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Ouellette, P.A., (DennisDibbleHallisey, and ofTanguay, Dover
L. onHallisey the brief and fororally), the committee on profes-
sional conduct.

Reno, P.A., (.RonaldOrr & of Concord L. Snow and T.Christopher
brief,Walsh on the Mr.and Snow for theorally), respondent.

(thePer CURIAM. The committee on professional conduct com-
mittee) petitionedhas this court to disbar respondent, Carroll F.the
Jones, citing alleged violations of both the Code of Professional Re-

(in 1986)sponsibility 1,effect for priorconduct to February and the
Conduct,Rules of Professional bearing upon the respondent’s fitness

and qualification 4, 1991,as a practicing attorney. On April ap-we
J.){Bean,pointed a Judicial Referee to conduct a onhearing the

found,committee’s Thepetition. referee clearby and evi-convincing
dence, 8.4(a)that 3.4(d), 8.4(c),the respondent violated Rules and of

(the Rules).the Rules of Professional Conduct the re-Although
spondent does not thechallenge referee’s hefindings, maintains that

minimis,” brief,”the violations were “very“de and do not warrant
disbarment.

The underlying 1985,facts follow. From 1981 to Bruce Kenna was
an Assistant United States inAttorney the Office of the United
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AttorneyStates for the District of New the sum-Hampshire. During
1985,mer of Kenna had a serious policy disagreement with Richard

Wiebusch, the newly appointed United States in ofAttorney charge
18, 1985,the office. SeptemberOn after Wiebusch was unsuccessful

in seeking voluntaryKenna’s or transfer to of-resignation another
fice, Wiebusch wrote to his atsuperiors the United States Depart-

(the DOJ),ment of Justice toseeking permission discharge Kenna
(theand the reasons fordetailing his This letter removalrequest.

letter) is the catalyst for the events that inculminated the commit-
tee’s petition for the respondent’s disbarment.

In 1985,Octoberearly Kenna theengaged respondent to repre-
him insent connection with the threatened termination. One of the

initial objectives of representationthe was to obtain a of thecopy
removal letter. Although Kenna had been given an toopportunity

to the inrespond theallegations removal letter inby superiorshis
DOJ,the he providedwas with only a ofsummary its contents.

in October,Sometime mid to late was,the removal letter without
authority, photocopied and delivered to Kenna,Kenna’s home. in
turn, gave copythe to the respondent. Kenna and the respondent
part atcompany pointthis regarding what next.happened Kenna
maintains that he told the torespondent the letterkeep confidential
because he believed that it would destroy his chances of continued
employment as an Assistant United Attorney,States and jeop-would
ardize the ofemployment the individual or individuals responsible
for themaking copy available to him. The respondent contends that
it was his thatunderstanding Kenna did not want the source of the

disclosed,letter as toopposed its contents.
In a deceitful maneuver designed to force the DOJ to provide

Kenna with a copy letter,of the removal the respondent gave the
letter to two local news reporters. thereafter,soonVery articles dis-
cussing the dissension in the United States Attorney’s Office and

fromcontaining excerpts the removal letter inappeared Foster’s
Daily 31, 1985,Democrat on October inand the Manchester Union

1,1985.Leader on November 6, 1985,On November the respondent
established the first link in the chain of deception surrounding the
removal letter. He wrote to the inofficials the DOJ:

date,“To neither my client nor I have received removal[the
italthoughletter] is evident from the newspaper articles

concerning the indispute the U.S. Attorney’s Office that the
letter has been furnished to members of press.the Since it is

withinalready domain,the Ipublic can see no purpose to be
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itfailure to furnish topromptlytheby Department’sserved
me.”

an officialthereafter, and the receivedrespondentKennaShortly
of the letter from the DOJ.copy

letterof the removalcontaining excerptsAfter the articleseeing
ifand askedLeader, respondentKenna thetelephonedin the Union

a the letter. Thecopy respondentthe ofnewspapers gothe knew how
fromhad the letterlikely gottenand said that mostlaughed they

responsemaintains that hisThe“anybody.” respondentWiebusch or
that hehe assumed Kenna knewto “facetious” andwas intended be

respond-that he did not realize that theKenna contendsjoking.was
therefore, re-and, respondent’sthat he theacceptedwas jokingent

mark as true.
thehis withemploymentfromofficially dischargedKenna was

Kennain December 1985. BecauseAttorney’s OfficeUnited States
not afford the respondent’sand couldpresumablywas unemployed

anhim onfees, representto continue toagreedthelegal respondent
preparethat Kenna wouldbasis, understandingwith thehourly but

research, the respondentwhileany necessaryall and dopleadings
documents, motions, trytake anddepositions,all arguewould sign

1986, filed suit theagainstif In March Kennanecessary.the case
Depart-officials within theof and certain namedDepartment Justice

Kennabywasment, complaint preparedTheincluding Wiebusch.
things,and otheralleged, amongthesigned by respondentand

interest, conspiracy.of andlibertywrongful discharge, deprivation
thatin 69 of the Kenna assertedcomplaint,In particular, paragraph

beganin31, 1985, newspapers Hampshirelocal NewOctober“[o]n
Septemberletter offrom defendant Wiebusch’spublishing excerpts

18, 1985 removal letter].”[the
alternative, foror, in thea motion to dismissThe defendants filed

thein on Kenna’s failure to establishpartbasedsummary judgment,
the motion stated:interest claim.liberty Specifically,elements of a

letterthat of Mr. Wiebusch’sportionsdoes allege“While plaintiff
¶ 69, he conspicu-in a newspaper, Complaintlocalpublishedwere

in Mr.government providedthat theallege anyonedoes notously
theor to else outside ofanyoneletter to the newspaper,Wiebusch’s

and re-to the defendants’ motionobjectedKennagovernment.”
thatthesigned by respondent,in of lawa memorandumsponded,

assertions, allegedthe hasplaintiffto defendants’“[c]ontrary the
by government.”material thedefamatoryofdissemination

in theirofsupportthen filed a memorandumreplyThe defendants
Oncealternative, summaryforor, judgment.in themotion to dismiss
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wasKenna’s interest claimargued libertythatthe defendantsagain,
deficient.

claim. Theliberty mostplaintiff’s“Little need be said about
allegesin the claim that nowhereplaintiffobvious defect is

any defamatory informationpublishedthat the government
that a local news-merelyPlaintiff claimsplaintiff.about the

letter ofof the defendantpaper copies‘obtained Wiebusch’s
18, 1985, source.”’someSeptember from

article,newspaperthe to an attachedThe defendants referred court
on of thelight public-the source“which considerable[would] shed[]

article, the Leader re-byin this case.” The same Unionity penned
Wiebusch,Kenna’s withwho had written about troublesporter

letter,the the respondentfrom removalincluding excerpts praised
of“aggressive publicof their use thepartners, notingand one his law

re-The forwarded therepresent respondentforum to their clients.”
“Istating,Kenna with a cover note thinkalongmemorandum toply

on ‘leaks.’ ... Do we want to further?”respondwe thegottem
stated,In sectionreply. libertyKenna a the interest heprepared

to Rodreporter“Plaintiff does not know who that letterprovided
to of article in Fos-appearedPaul the first whichprior publication

31,1985.” footnote to state-Daily Byter’s Democrat on October this
ment, reporterthat Paul was same whoKenna noted Rod the

sparkedand an article which thepublishedinterviewed Wiebusch
Office,Attorney’s thereby sug-initial dissension in the United States

affi-that leaked the letter. Kenna also attached angesting Wiebusch
added,in did not the letter anddavit which he reiterated that he leak

representa-“I that the one of itsgovernment throughbelieve —
Byof that letter.” thepublication telephone, respond-tives —caused

to file thissign response.ent authorized Kenna and
1986, oralIn the district court heardSeptember argumentfederal

or, alternative,inthe motion to sum-on defendants’ dismiss the for
for Themary judgment. respondent arguedThe the case Kenna.

of the counts in di-complaintcourt dismissed four seven the and
threecomplaint containing onlyrected Kenna to file a conformed the

The re-remaining complaint, again signed bycounts. conformed the
69 the leak ofspondent, paragraphverbatimrepeated concerning

press.the removal letter to the
A of followed. Kenna and theflurry discovery activity propounded,

requestsnumerous and for ad-respondent signed, interrogatories
was that admitmission. them a that heAmong request Wiebusch

1987,9,the letter the Novemberpress.released removal to On
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Kenna was anddeposed specifically anydenied knowledge regarding
the leak. According to the respondent, it was at this thatdeposition
he first became aware that Kenna did not know that the respondent
had given the removal letter to the press.

The following day, the deposeddefendants one of the secretaries
who had thegiven copy of the removal letter to Kenna. The following
exchange occurred:

respondent]:“[The You were inworking the office at the
time Mr. Wiebusch came on board as
U.S. Attorney.

[Secretary]: Yes, I was.
Q. true, it,And it’s isn’t that he was often

by media,visited members of the both
television,andprint and that sort of

inthing the office.
A. I can occasions,remember a couple of

yes.
Q. And he would meet with the members

of inpressthe his office.
A. Yes, he would.
Q. door;And he’d close the wouldn’t he?
A. Yes, he would.
Q. So you didn’t know what they were giv-

him?ing
A. No, I did not.
Q. Or what he was giving them.
A. No.”

The secretary subsequently thatacknowledged she had provided
Kenna with a of thecopy removal letter.

This deposition prompted the defendants to seek to redepose
Kenna and submit a second set of interrogatories focusing anyon
information either Kenna or the respondent had about the leak.
When Kenna efforts,resisted these the defendants subpoenaed the
respondent to be Thedeposed. respondent moved to thequash sub-
poena, theciting attorney-client privilege. Following hearing onthe.
the motion quash,to the court deferred decision but ordered Kenna
to answer the setsecond of interrogatories, based on both his own
knowledge and that of the respondent. In early 1987,December
Kenna submitted answers to these interrogatories thatstating the
respondent had provided the removal letter to the press.
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The moved for Kenna theagainstdefendants sanctions both and
11,Federal Civilrespondent under Rule of Procedure attor-seeking

tofees and theneys’ expenses discovery surroundingattributable
9, 1989,ofsource the leak. On November sanctions were imposed

andjointly severally against respondentKenna and the in the
$17,127,amount of of fiftywhich each paid percent.

The copydefendants also forwarded a of the sanction tomaterials
which,committee,the thisfollowing hearings, petitionhas filed for

found,disbarment with the court. aWe referee whoappointed by
evidence,and convincingclear that the violated Rulerespondent

3.4(d) 8.4(c)by discovery request;a frivolous Rulemaking by failing
facts,to disclose material such failure being misrepresen-deceit and

tation; 8.4(a),and Rule which suchmakes misconduct a violation of
the Rules.

In reviewing the referee’s wefindings, ordinarily determine
whether a havepersonreasonable could reached the same outcome

referee,as the on presented. Case,based the evidence Welts’ 136
(1993).588, 590, 1017, case,N.H. A.2d In however,620 1018 this the

ofpropriety the referee’s is notfindings before us.

theAlthough petition for disbarment severalalleged viola­
oftions the Code of Professional as well asResponsibility the Rules

Conduct,of Professional the onlyreferee ruled that three Rules
were violated. The committee us to theurges overrule referee’s de­
termination hold thatand the respondent’s conduct violated addi­
tional asprovisions, inalleged petitionthe for disbarment. The

however,respondent, determination,asks us to the referee’suphold
conceding 3.4(d), 8.4(c), 8.4(a).that his conduct Rulesviolated and

needWe not to therespond committee’s for furtherrequest viola­
tions, however, because ofgravity unprofessional“[t]he conduct is

solelynot bydetermined the of bynumber rules broken or the par­
violated,ticular rules but is determined largely with reference to the

attorney’s Case, 685, 689,behavior.” Flint’s 133 N.H. 291,582 A.2d
(1990).293 ourConsequently, only inquiry is the appropriate sanc­

tion to be applied.

The to thisrespondent represents court that he “either did
not at allreview or did not read carefully either originalthe or reply

bysubmissions Mr.prepared priorKenna to these documents being
with In essence,filed the court.” he asks us to thatbelieve he served

conduit,asmerely a shuffling from topapers Kenna the court and
back. The respondent’s participation active,was more however. For
example, he withtravelled Kenna to Rhode Island where he argued
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or, in alterna­in to the motion to dismiss thedefendants’opposition
Nevertheless,tive, he contends that he wassummaryfor judgment.

the con­the source of leakimplication regardingof theunaware
in respon­and the thesubsequent allegationstained in the pleadings

found, however, that theseThe documents“[a]ssive motions. referee
oral it is inconceiv­argument,in for annecessary preparationwere

also that Judgedid know their content.” We noteable that Jones not
likewiseTorres, motion,11 determinedon Rule sanctionsitting the

have thatargued“it that couldrespondent][thethat is inconceivable
claim the motion wasmotion aware of Kenna’s sincebeingwithout
the was Kennain on the contention that claim false.”predicated part

(D.N.H. 1989).172, 177Justice, Similarly,F.R.D.v. U.S. 128Dept. of
was unaware offind in assertion that herespondent’swe no merit the

Moreover,the the note he sent to Kennathe content of documents.
motion, i.e., “I think on thegottemwhen forwarded the wehe

‘leaks,’” his awareness of the motion’s contents.clearly indicates
not toThe that the leak issue “was materialmaintainsrespondent

in the I care.”beingthat I was claimed case so didn’tknewanything
in the in case isinsignificanceHis on his leak’s thereliance belief

the information he“Respondent’s personal belief thatmisplaced.
insig-concealed from the other wasmisrepresented partiesand/or

the andnegates impropernificant under the circumstances no more
of than the that an whoattorneyunethical nature these acts does fact

rather thanclient funds intended to borrowmisappropriated merely
193, 1225,Silverman, 213,113 A.2d 1238steal.” N.J. 549Matter of

(1988).

sanction, thatof thesupport respondent arguesIn a lesser
this to unper­his were minimis.” find beargumentviolations “de We

of dis­That the found two instances frivolousonlysuasive. referee
i.e., that hecovery requestthe for Wiebusch’s admissionrequests,

the sec­questioningwas the of leak and the ofdepositionsource the
dealings with theretary “behind closed doors”about Wiebusch’s

misconduct.respondent’sdoes not thepress, temper

inattention,sloth, or to seize tactical advan-“Due to desire
in Atage, lawyers long indulged dilatory practices.have

lawsuit,a andmay lengthenof factors legitimatelynumber
may delays.some of the Nev-the themselves causeparties

ertheless, unnecessarily byare law-many actions extended
thejudicial procedures, especiallyor abuseyers exploitwho

for discovery.”rules pretrialliberal
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(1980) (cita-752, 757 n.4Inc. v. 447 U.S.Roadway Express, Piper,
omitted). cat-conduct within thissquarelytion The fitsrespondent’s

egory.

lessare that the sanction should besimilarly unpersuadedWe
At the time of“verythe misconduct was brief.”severe because

latest, definitelythevery respondentKenna’s at thedeposition,
that had therespondentknew that Kenna was unaware the been

however, noth­of the leak to the The saidpress. respondent,source
That the have been brief is not the issue.ing. misrepresentation may

misconduct, duration, thatIt nature the not itsunderlyingis the of
seriously professionaldeviates from norms.

as separate,The would have us view his misconductrespondent
Rules, tostandingminor violations of the none of which alone rises

alreadythe level of misconduct disbarment. As we haverequiring
noted, however, thebythe of the misconduct is determinedgravity

omissions, rules violated.byacts and not the number ofunderlying
689, Moreover,Case, at A.2d at 293. patternFlint’s 133 N.H. 582 “[a]

offenses, even ones of minor when consid-repeated significanceof
obligation.”ered can indicate indifference to N.H.separately, legal

ABA itConsequently,R. PROF. CONDUCT 8.4 model code comments.
above,is the of events described not the rule viola-litany particular

tions, inthat our of the sanction thisgoverns imposition appropriate
case.

We next determine whether factors exist. Seeany mitigating
Case, 592,Welts’ 136 N.H. at 620 A.2d at 1019. The offersrespondent

inthree that he a reduction the ofmitigators argues justify degree
(ABA/discipline to be See Laws. Man. on Prof. Conductimposed.

BNA) (June 1992).17, First,-4201:839-41 to he notes that he has
in 11already been sanctioned the Rule and hasproceeding paid

$8,563.50 to the That arespondent already paiddefendants. the has
penaltysubstantial for his misconduct “is a circumstance to be con­

sidered but does not from theprovide charges byabsolution made
Case, 449, 450,complaint.” Wholey’s 609,this 110 N.H. 270 A.2d 610

(1970).

Second, he contends that his lack of intent to profit financially
from his misconduct toward a less severe sanction.mitigates See

(1978).Case, 815, 817, 498,Edes’ 118 N.H. 395 A.2d 499 weAlthough
assertion,do not with the note thatdisagree respondent’s everywe

case must be on its own facts and Flint’sjudged circumstances.
Case, 689, case,133 N.H. at at 293. In this notsimply582 A.2d we do
know what respondentcaused the to choose the course of conduct
outlined above.
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Finally, the to his flawlessrespondent points previously
twenty yearshis of as a member ofreputation throughout practice

the New Bar. Absence of a record is anHampshire prior disciplinary
but it does notacknowledged mitigator, dispense necessitywith the

Case, 175, 178, 181for action. 104disciplinary Broderick’s N.H. A.2d
(1962).647, Moreover,650 substantial in the ofexperience practice

law is an circumstance that an increase inaggravating may justify
ofdegreethe to be Laws. Man. on Prof.discipline imposed. Con­

duct, at 01:839-41.supra

of“When faced with the decision whether to the ulti­impose
disbarment, rests,mate sanction of our focus not on thepunishing

offender, onbut the confidenceprotecting public, maintaining public
bar,in inpreventingthe and similar conduct the future.” Astles’

Case, (1991).602, 605, 167, 170134 N.H. “By594 A.2d fromremoving
the a whose him unfitprofession person provedmisconduct has to be
entrusted with the duties and responsibilities belonging to the office
of an the and those with the administrationattorney, public charged

Case, 612, 619,of justice are Otis’ 135 N.H. 609 A.2dprotected.”
(1992) omitted).1199, (quotation1204

however,The of law is apractice privilege. privilege,This

“does not come without the concomitant ofresponsibilities
truth, fact,Inhonesty.candor and it can be said that the

inpresence of these virtues members of the bar acomprises
oflarge portion justicethe fulcrum which the scales ofupon

rest. anConsequently, attorney’s character must remain be-
yond reproach.”

549,543, 811,St. Bar Ass’n v. 271Maryland Agnew, Md. 318 A.2d
(1974).814

6, 1985,The November letter to re­respondent’s the DOJ
a ofquesting the removal letter because it hadcopy already been

to“furnished members of the initiated the Thispress” deception.
was, least,particular dirtymalefaction at the a trick. By feigning

innocent victimization at the of the press,hands the con­respondent
vinced the DOJ to Kenna a ofprovide copywith the removal letter.

time,At hands,the same the the letter inrespondent gainedhad his
that,from a source in a in a light,cast charitable appearsmanner

highly questionable.
Moreover, we cannot condone the torespondent’s attempts bring

into play the force and of the federal to aauthority judiciary resolve
him,question bycontrived to which he had the answer all along,
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inadversarycalculated to cast his a inlightmost unfavorable the
of of oureyes the court. The courts land are looked to the protec-for

tion of the of each inrights disputesof us thatregulating inevitably
inarise a free society. lay energies judicialTo waste the of the sys-

tem which us allprotects grievousis misconduct indeed.
The assertion herespondent’s dogged that was unaware of the

contents of documents that formed the ofnucleus his client’s case is
disingenuous. Further,Carroll F. is herebyJones disbarred. he is
ordered to reimburse the committee for the costs of investigating

37(16).and thisprosecuting matter. SUP. Ct. R.

So ordered.
BROCK, J., sit;C.J., Thayer,and did not the others concurred.
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