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have been unable to detect the of apresence weapon by feeling the
outside of the purse, an eight-inch-wide, nine-inch-high drawstring

short,In claim,tobag. contrary the State’s the officer did not confine
his search to whatstrictly minimallywas necessary to discover the

of apresence weapon. We hold that this inwas unreasonable viola-
I, 19,tion of articlepart and that the evidence should therefore have

been suppressed.

Reversed and remanded.

All concurred.
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Charles H. Concord,ofMorang, by brief and orally, for the plain-
tiffs, Asselin,Michael Restaurant, a.,Mario’s & and ford/b/a the
defendant, & Company.Cardiff

Hastings Law Office,P.A., (Peterof Fryeburg, Maine G. Hastings
on the brief and orally), for the Town of Conway.

JOHNSON, Asselin,J. Michael doing business as Mario’s restau-
rant; Inc.;Bario Signs, (Cardiff)and Cardiff & Company appeal

afrom injudgment J.)Superior (O’Neil,Court theupholding
ofvalidity the sign illumination provision of the Conway zoning ordi-

nance, and theirdenying forrequest costs and attorney’s fees. The
trial court affirmed the decision of the zoning board of adjustment
(ZBA) (theof town)the ofTown Conway adenying permit applica-
tion for an internally lit sign that Bario Signs, Inc. leased to Asselin.
In another trial,matter consolidated for the superior court issued a
temporary injunction theenforcing ordinance’s regulation of Car-
diff’s sign. We affirm because the provision is a reasonable zoning
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theofprocessthe due requirementsconsistent withregulation,
State Constitution.

hashistoricallyValley, Conwayin Mount WashingtonNestled the
Na-in the White Mountainfor activitiesbeen a tourist destination

Con-Conwaylinks of and NorthvillagesForest. Route 16 thetional
ledges to theviews of the mountains andway strikingand offers

thisdevelopment, primarily alongcommercialSubstantialwest.
of town a Mecca. Hundredsshoppers’has thehighway, partrendered

the shoppingthe and hours today eveningtourists inof drawsigns
facilities, in the ofvillagesand clusteredcenters, restaurantslodging

Route 16.Conway liningand andConway North
1982,in allzoning requiringfirst ordinancetown itspassedThe

to a fromowners, permitwith certain obtainexceptions,property
1982, the ordi-erecting sign.a Sinceofficer beforezoningthe town

within,” allowed“illuminated from but hassignshas bannednance
by lights.externalthe of illuminatedsignsuse

owned Mario’s restaurantis a town resident whoMichael Asselin
1988,In Asselin aConway. acquired16 in North Decemberon Route

Inc. tolit Bario leasedexternally sign. Signs,to anerectpermit
of internal illumina-restaurantsign capablea for Mario’sAsselin

vio-sign’s lightingthat the internalThe notified Asselintion. town
ordinance, him topermissionthe ZBA deniedthe andzoninglated

(hereinafterand Inc.Signs,lit Asselin Bariointernally sign.use an
decision to RSApursuantthe ZBA’splaintiffs) appealedthe Asselin

(1986). illuminationthe sign provisionThe trial court found677:4
the ZBA’s decision.upheldvalid and

plaintiffs’of the Asselin claims wastrial court’sThe consideration
a injunctiontown’s forpetition temporarywith theconsolidated

shop-Indian Head PlazaVillageowns theCardiff. Cardiffagainst
1990,Februaryin In theConway.Route 16 Northcenter onping

in permiterect a described thesigna topermittown issued Cardiff
translu-signlit. The two faces of the areexternallyapplication as

mir-againstcanin the shinecent, lights sign’s supporting postsand
theout faces.light through signthat reflect therored surfaces

of five violationsin district court in June 1990was convictedCardiff
appeal.but failed to file a timelysign provisionof the illumination

enjoin usingcourt to Cardiff fromsuperiorthepetitionedThe town
that action wassign,the to illuminate the andpoststhe withinlights

Followingaction. a hearingthe Asselin plaintiffs’consolidated with
injunction.anmerits, the trial court issuedon the

signthat the illumina­argumentaddress Cardiff’sWe first
vague.ordinance iszoning impermissiblyof the towntion provision



371

The shall illuminatedregulation provides: “Signsat issue not be
within; may only light.”from be illuminated external Duesigns by

an “notprocess that ordinance conduct be sorequires proscribing
as to fail to a of avague give person ordinary intelligence reasonable

Winslow, 134to know what is State v. N.H.opportunity prohibited.”
398, (1991)399, 238, omitted);593 A.2d 240 see(quotation generally

Rathkopf’s Zoning PlanningZiegler, Jr.,E. The Law of and
(1991).§ 5.03[5], the provisionat 5-35 to -37 the terms ofConstruing

Winslow,to their see 134 N.H.according generally accepted usages,
400, 240,at reject impermissi-593 A.2d at we that itargumentthe is

bly A ofvague. ordinary intelligence the ordinanceperson reading
could understand that it methods of illuminationproscribes signall
that cast within oflight sign.from the out the faces thesign through
Cardiff’s so thesign, designed signthat reflective surfaces inside

faces,cast outlight through sign plainlythe falls the ordi-within
provisionnance’s We hold that the isproscription. sign illumination

not unconstitutionally vague.

We next consider the State actzoning enablingwhether
authorized the town to thepass sign solelyillumination toprovision

values, vistas,promote aesthetic preserving scenic dis­including
fromcouraging with the natural environ­development competing

ment, and the of apromoting “country community.”character The
State actzoning enabling grants broadmunicipalities authority to
pass health,forzoning morals,ordinances the andsafety, general

(1986674:16,welfare of the community. 1992);See I Supp.RSA &
Chester, 434, 441, 492,Britton v. Town 134 595 A.2d 496N.H.of

(1991); Greenland,v. 1002, 1005,Sanderson Town 122 N.H. 453of
(1982).1285,A.2d 1287

of“The the isconcept public welfare broad and inclusive.
The it representsvalues are asspiritual physical,well as
aesthetic as well as It is within ofmonetary. the thepower
legislature to determine communitythat the be beau-should
tiful healthy, clean,as well as as well as well-bal-spacious
anced as well as carefully patrolled.”

(citation omitted).Parker, (1954)Berman v. 26,348 U.S. 33 Consist-
view,ent with this heldexpansive may consider,we have that towns

at factors,least among values,other “aesthetic such preservingas
charm,”rural passingwhen zoning regulations under State law.

Town Brooks, 64, 69,v. N.H. 600,126 A.2d489 604of Chesterfield
(1985); 674:17, (1986).see also RSA II thatWe now munici-conclude
palities may validly exercise zoning power to advancesolely aes-
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the visualenhancement ofvalues, the orpreservationthetic because
I;674:16,the welfare. See RSAgeneralmay promoteenvironment

(1961).762,268, 270, 169 764Justices, N.H. A.2dthe 103Opinion of
authorityitsin case has not exceededthe town thishold thatWe

of aes­on theexclusively promotionby relyingunder RSA 674:16
of zoning power.for its exercisethetic values

illumination pro­the Conway signissue is whetherThe next
of town’s See N.H.police power.exercise thevision is a reasonable

CONST, valid2, trial court found theI, provisionarts. 12. Thept.
“rationalof to thescrutiny analogousit to a levelsubjectingafter

generallycases. Seeprotectionin certain equalbasis test” employed
Hampshire Municipal Practice, LandLoughlin, 1P. New

Planning Zoning (1992).1:10, will uphold§ at 1-20 WeandUse
law,of andif it is not erroneous as a mattertrial court’s decisionthe
438,Britton, at 595134 N.H.byif it is the evidence. Seesupported

494.A.2d at

havescrutiny.the level of WeproperThe trial court applied
in chal­scrutiny involving equal protectioncasesheightenedapplied

on thethat create classifications basedto ordinanceszoninglenges
See,use, Asselin v. Townproperty. e.g.,or ofownership, enjoyment

(1992).576, 577, 132, The parties607 A.2d 133135 N.H.Conway,of
bur­unreasonablyin case that itarguethe thischallenging provision

The appropriatemanufacturers.“many”dens “all” users andsign
claim is whetherprocessthis substantive duereviewingforinquiry
a restriction onprovisionthat the constitutesprovedthe claimants

to the town’srationally legitimatethat is not relatedrightsproperty
goals.

valid,are seezoningthat ordinancespresumptionGiven the
603, theBrooks, 68, at we consider whether126 N.H. at 489 A.2d

theupholding provision.the trial court’s decisionsupportsevidence
includinglegitimate purposes,the forpassed provisionThe town

vistas, fromdiscouraging development competingscenicpreserving
environment, community charac­“promotingthe andwith natural

is that of asought promotedcharacter to becommunityter.” The
having hanging signs,”... accustomed to small“country community

themostly during daylightthatcommunity operatedor a “business
court’s find­hours, in There is for the trialevening.” supportnot the
of the areaandappeal general atmospherethat “the naturaling

nighttimethe use ofby unregulatedcould well affectednegativelybe
to besoughtthat the scenic vistasIt is reasonable to inferlighting.”

of mountains atsplendor twilightthe town include thebypreserved
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the of night. Fleming, expertand brilliance stars at Ronald an wit-
ness in forexperienced planning the and enhancementpreservation

environments,of visual he to Conwaytestified that had been invited
early byin the 1980’s a ofgroup business owners concerned with the

deterioration of area’s Flemingthe visual environment. testified that
illuminated as ofinternally signs appear squares“disconnected

at oflight” night,dusk and at and that the “overall effect” “an inter-
nally-lit sign is to create a visual that seen some greatblock is at

windshield,”of bobbingdistance sort at the while external lights
“soften the of inimpact” signs the darkness. The evidence asupports

that the onfinding internallyrestriction islighted signs rationally
vistas,related theto town’s aesthetic oflegitimate, goals preserving

development that thediscouraging with natural environ-competes
ment, promoting “countryand the character of a community.”

Furthermore, the evidence supports finding pro­the that the
not placevision does burdens on the ofoppressive private rights

affected businesses. We note that is merit positionthere no to the
impairsthat the ordinance the of expression; provisionfreedom the

amerelyis content-neutral on the inmyriad waysrestriction one of
messages conveyedwhich outdoor be atmay See State v. Com­night.

688, 1066, 1068ley, 691-92, (1988);130 N.H. 546 A.2d see also Metro­
media, (1981).490,Inc. v. San 453Diego, U.S. 516 The provision

everyallows business owner to a sign may effectivelyerect that be
Theilluminated. evidence reflects a ofthat number manufacturers

capableare of signs fit forconstructing lights,external and that
signs with external lights may be expensive.less We hold that the
trial court did not err in finding provisionthe valid because it ais
reasonable regulation consistent with the requirementsdue process

ourof Constitution.

Arguing that havethey expended moneytime and challeng­
ordinance,ing Conway’s sign Cardiff and Asselinthe plaintiffs peti­

See,tion for an award of costs and attorney’s fees. v.e.g., Dugas
175, 182-83, (1984).Town 125Conway, 71,N.H. 480 A.2d 76 Weof

conclude that such an award would be Cardiff and the As­improper.
plaintiffsselin have not inprevailed their due process challenge, nor

have they shown that sufferedthey an onerous orespecially substan­
tial of ofdeprivation is,the value their that aproperty, taking. See

312,Funtown v. Town 318, 1337, 1341127 499Conway, N.H. A.2dof
(1985). An expert for the parties thechallenging ordinance testified
that the manner of illumination notdoes affect the of avalue sign.
The record indicates that Cardiff and the Asselin plaintiffs have used
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beenwhile this matter hassignsto illuminate theirlightsexternal
no orFurthermore, allegation suggestionthere has beenpending.

and of the ordinanceits enforcement defensepursuedthat the town
Therefore, thatwe holdfaith, arguments.in or without plausiblebad

of costs and fees.the denied an awardproperlytrial court
in theclosingtrial errednot whether the courtWe need address

re-the plaintiffs begantrial and Asselindayfirst of before Cardiff
no specific, contemporaneousa witnesscross-examination of because

Ford,v.in the record. See LeFavorobjection appearsto that decision
(1992). addition,In do not311, 570, 572 we313, 604 A.2d135 N.H.

to theestoppel applies preventthe doctrine ofconsider whether
issuethisthe ordinance Cardiff becauseagainstfrom enforcingtown

Sup. 16(3)(b).id.;of See Ct. R.in notice appeal.is not raised the

Affirmed.

All concurred.
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