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beenwhile this matter hassignsto illuminate theirlightsexternal
no orFurthermore, allegation suggestionthere has beenpending.

and of the ordinanceits enforcement defensepursuedthat the town
Therefore, thatwe holdfaith, arguments.in or without plausiblebad

of costs and fees.the denied an awardproperlytrial court
in theclosingtrial errednot whether the courtWe need address

re-the plaintiffs begantrial and Asselindayfirst of before Cardiff
no specific, contemporaneousa witnesscross-examination of because

Ford,v.in the record. See LeFavorobjection appearsto that decision
(1992). addition,In do not311, 570, 572 we313, 604 A.2d135 N.H.

to theestoppel applies preventthe doctrine ofconsider whether
issuethisthe ordinance Cardiff becauseagainstfrom enforcingtown

Sup. 16(3)(b).id.;of See Ct. R.in notice appeal.is not raised the

Affirmed.

All concurred.
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Nixon, Hess, P.A., (DavidHall & of Manchester L. Nixon on& a.
brief,the and Francis G. Murphy orally), for the plaintiff.

Ransmeier & Spellman ofCorporation, ConcordProfessional
(Steven E. Hengen brief,& a. on the and Mr. forHengen orally), the
defendant.

JOHNSON, J. plaintiff, Peterson,The Gertrude M. thesued de-
fendant, M.D.,Lawrence Gray,N. for medical malpractice. Follow-

aing forjury defendant,verdict the plaintiffthe tomoved set it aside
and for judgment notwithstanding the verdict. The CourtSuperior

J.)(Gray, motions,denied the and the plaintiff appeals, thatarguing
the jury’s verdict was against the great weight of the evidence and
that the trial court’s instructions were erroneous. We agree that the
court’s tocharge the jury contained erroneous instructions on the
issues of proximate cause aggravationand of pre-existing conditions.
Accordingly, we reverse and remand for newa trial.

The plaintiff sought defendant,treatment from the a hand sur-
geon, because she was inexperiencing pain her left hand. The de-
fendant indiagnosed arthritis her carpal joint,metacarpal as well as

Quervain’s disease,de a oftype tendonitis. To relieve painthe caused
arthritis,theby the defendant recommended and performed a tra-

is,peziectomy the removal of trapezium,the one of eight—that
inbones the wrist —and filled spacethe with folded intendons a pro-

cedure known as the “anchovy procedure” because the tendons are
folded over like anchovies. Following the operation, another wrist
bone, the scaphoid, rotated into spacethe where the trapezium had
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wristplaintiff’sthebeen, “anchovy causingprocedure,”thedespite
The plain-of her wrist bones.the fusionnecessitatingto andcollapse

in an “assistive”only capacity.handtiff can now use her left
that, of the trapeziectomy,the courseduringBoth parties agree

trapeziumas thescaphoidtheinitially misidentifiedthe defendant
that connected thethree ligamentssevered at leastmistakenlyand

the radius. Atbones, the lunate andneighboringto twoscaphoid
repairedandrecognizedthat hetrial, quicklythe testifieddefendant

ill The on theplaintiff,no effects.mistake, plaintiffthecausinghis
repairof the defendant’sthe effectivenesshand, questionedother

andnegligence proximatelyamounted tothat the errorarguedand
denied the plaintiff’swrist. The defendantof hercollapsecaused the
was an inherent riskcollapsethat the wristallegations, maintaining

medically trapeziectomy.acceptedof the
asevidence, jurytrial court instructed thetheAt the close of the

cause.case, including proximateplaintiff’selements of theto the
im-cause was particularlyon proximateThe trial court’s instruction

that plaintiffno thequestionthere wasin this case becauseportant
trial courtto her left wrist. Therelativea conditionpre-existinghad

cause as follows:definedinitially proximate
an act or abycausedproximately“An or isinjury damage

in thefrom the evidenceyou judgeact wheneverfailure to
a substantialprobably playedthat act or omissioncase the

andinjury,theactually causingorbringingin aboutpart
or aeither a direct resultwasinjury damagethat the or

the act or omission.”ofconsequencereasonably probable
tothe burdenplaintiff’sofoccasionally spokethe courtAlthough

to act was a substantialact or failure“that the defendant’sprove
in-the court twiceinjury,”the allegedin aboutbringingfactor

unless sheto thedamages plaintiffnot to awardjurystructed the
cause” ofwere “the proximateactionsthat the defendant’sproved

added.) plaintiff’s pre-exist-theEegardinginjuries. (Emphasisher
trial court stated:thewristing problems,

of damagesto consider the issuehave occasionyou“Should
amount toanyin the awardcase, not includeyou maythisin

the eventspre-existedcondition whichanycover physical
whichinjuriesthoseonly considermayof. Youcomplained

ofconsequenceprobablea natural andfind to have beenyou
fault, if any.”the defendant’s

instructions, maintain-the court’s causationobjected toThe plaintiff
if shedamagesrecoveronlycouldplaintiffthat theing they implied
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inju-mistake was the sole cause of herthat the defendant’sproved
gave followingIn the trial court the instruction:response,ries.

care,the defendant breach the standard of and were“Did
a substantial cause of theinjuriesthose that breach—was

of whichinjuries damages presently complains,and the she
or the statusinjuriesmind with to herkeep respect priorin

If you degree youher health. find such—for whateverof
health,of her while that—find the conditionmay prior

case;in takes someone asthey’re anyonenot a factor this
them,. injuries may figurethat or notthey prior maySofind

in, if you negligence, you mayfind—if further first findyou
that were or condi-prior injuries aggravated by priorfind

were that That’saggravated by negligence. okaytions for
that;that, if choose to butyou you you youto do do dothat —

find, inplaintiffmust to award a verdict for the this case—
you proofmust find that she has met her burden of as to the
fact that —if find that fact as to the doctor’syou negligence,
in I gave you,accordance with that standard of care as to
the causation and as to the damages.”

added.) law,The to(Emphasis plaintiff objected this statement of the
too, but the trial court nogave juryfurther instructions. The re-

defendant,turned a verdict for the plaintiffand the appealed, argu-
ing as she did that the trial court erroneouslybelow instructed the

on thejury proximateissues of cause and ofaggravation pre-existing
conditions.

The standards for a court’sreviewing jury instructions are
well established. “The of is topurpose jury identifyinstructions the

case,factual issues which are material for a resolution of the and to
juryinform the of the appropriate by theystandards which are to

79, 89, 934,decide them.” Johnston v. N.H.Lynch, 133 574 A.2d 940
(1990). “It dutythe of the Trial Court to and in­fully correctly[is]
struct the as to the tojury applicablelaw the case . . . .” v.Cyr

(1958).Sanborn, 245, 250, 140 92,101 N.H. A.2d 96 “theAccordingly,
test for andetermining jurywhether erroneous civil is re­charge
versible error is jurywhether the could have been misled” into bas­
ing Demers,its verdict on a ofmisperception the law. Bernier v. 121

218, (1981).217, 514,N.H. 427 A.2d 515 “It is not necessary that a
Rather,court use the exact anywords of party’s request. the test of

whether, whole,ofadequacy any charge is taken as a it fairly pre­
sented the case to the in such ajury injusticemanner that no was

Bradshaw,done to the oflegal rights the Rawson v.litigants.” 125
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(1984) (citation omitted).37, 41 and94, 100, quotationN.H. 480 A.2d
whole,trial court’s as a we conclude thatchargeAfter thereviewing

misled the court’s instructions andjury bythe could have been that
of theinjustice rights plaintiff.an was done to the legal

the instructions to causeExamining relating proximate
a notfirst, negligencenote the that defendant’s need beprinciplewe

a to warrant an award of dam­injuries“the sole cause” of plaintiff’s
al, and theSee Keeton et Prosser Keeton on Law ofages. W.

(5th 1984).41,§ “It is for this reason that instruc­Torts at 266 ed.
that must find the defendant’s conduct to bejury theytions to the

cause,’cause,’ or cause’ ofproximate‘the sole or ‘the dominant ‘the
condemned as error.” Id. The trialinjury rightly misleadingthe are
that the had to the defendant’splaintiff provecourt here twice stated

injuriesof she wouldactions were “the cause” her beforeproximate
the court also used the words “adamages. Althoughbe entitled to

factor,” ex­result” and “a substantial the court neverproximate
show thatthe that a does not have toplained principle plaintiffbasic

injuries.the cause of his or hera defendant’s was solenegligence

instruc­jury byfind that the could have been misled theseWe
218,Bernier, 121 at 427 A.2d at 515. The ofquestiontions. N.H.

case,the crucial issue in this and no oneundoubtedlycausation was
plaintiff’sthat the defendant on the hand becausedisputed operated

In chain of causation to her wrist fu­leadingshe had arthritis. the
asion, obviously majorthe arthritisplaintiff’s pre-existing played

if that the arthritis was “ajury plaintiff’sBut the determinedpart.
fusion,cause” of her wrist then the defendant’s actionsproximate

in­have “the cause.” The court’spossibly proximatecould not been
to find for defendant even ifjurystructions thus the theencouraged

of that his error was aplaintiff proving proxi­the met her burden
the wrist fusion. As the instructions could have misledmate cause of

injusticethat an wasfaultythe into such we holdjury reasoning,
the reversal. Seerights plaintiff, warrantingdone to the oflegal

100,Rawson, N.H. at 480 A.2d at 41.125
regarding aggravationnext turn to the court’s instructions ofWe

that, like the instructions on proxi-conditions and findpre-existing
cause,mate not state the law and could have misledthey fairlydid

on the issue did not define thethe The court’s first instructionsjury.
for the of a con-right aggravation pre-existingto recoverplaintiff’s

331, 332-33,all,at v. 110 266 A.2dFilfalt,dition see Valliere N.H.
843, (1970), that not include inmerely “you may844-45 but stated

condition whichany any physical pre-the award amount to cover
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inju-thoseconsidermay onlyof. Youcomplainedexisted the events
consequenceprobablea natural andto have beenyouries which find

correct, isthis instructionfault, if any.” Whileof the defendant’s
of the aggra-halfit the defendant’sexplains onlybecausemisleading

Damagesal., in Tort2 etM. Minzerinjuryof doctrine. Seevation
(1989).15.43[5], 15-128-120, § at15.41,§ 15-119 toActions at

meetinstructions, togivenapparentlysupplementalThe court’s
further.the issueto have confusedobjections, appearthe plaintiff’s

462, 468, A.2dClub, 594134 N.H.Pinardville AthleticState v.Cf.
(no(1991) possiblyin court’s where1284, 1287-89 chargeerror trial

clarified). thatjurytold theThe courtwas laterlanguageambiguous
case,” then stated thatin this but“not a factorinjuries areprior

also admonishednot in.” The courtfigureorinjuries may may“prior
theinjuries orpriorin to herrespectto mind withjury “keepthe

injuriesthe effect thehealth,” priorbut did not explainof herstatus
or Sim­liability damages.ofon the determinationjury’sshould have

elaboration, find that. . .stated, may“youwithoutthe courtilarly,
That’s forokaythatby negligence.aggravatedconditions wereprior
informed thatjurythe wasFinally, althoughthat . . . .”you to do

them,” catchlegal phrasefind thistheytakes someone as“anyone
15.01,Minzer, § atdoctrine, supraseeinjuryfor ofaggravationthe

15-6, lay jurors.for thedecipheredwas never
andfairly adequately explaincourt did notconclude that theWe

theyinto couldjurors believinghave thethe law and could misled
in-if that herthey presentfor the foundrecovery plaintiffwithhold

the admit-plaintiffa condition. Aspre-existingstemmed fromjuries
of a pre-from the defendant becausethat treatmentsoughtted she

of in-condition, aggravationinstructions on thethe court’sexisting
her and thusagainstthe caseunfairly prejudiceddoctrinejury

Rawson, 100,125 N.H. atto Seeinjustice legal rights.caused an her
we reverse.Accordingly,480 A.2d at 41.

Reversed and remanded.

All concurred.


