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Concord District Court
No. 92-486

Engineering Surveying,Holden and Inc.

v.
RealtyPembroke Road Trust & a.

7,July 1993

McDowell, III, P.A.,F.Joseph Dial,of Manchester C.{Edward
Jr., brief),on bythe brief for the plaintiff.

Vallari, Concord,Lauren S. of briefby for the defendants.

JOHNSON, plaintiff,J. The Holden andEngineering Surveying,
Inc., defendants,sued the RoadPembroke Trust andRealty Jerry
McCarthy (individually and of Pembroke),as trustee for payment

to apursuant contract between parties.the The Concord District
J.){Sullivan,Court in defendants,ruled favor of the thatfinding the

hadplaintiff not a conditionperformed precedent to payment. The
decision,thisplaintiff appeals and reverse.we

1991,In early August the defendants hired the toplaintiff help
them a ofsubdivide land. Theplot parties’ contract thespecifies “Ob-
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boundaryand of Services” as follows: “Conduct sur-jectives Scope
1 lot.abutting Prepareof 19 acre subdivide acre Colevey parcel,

of ToCity presentminor for submission to Concord.plansubdivision
theprocure Planning approval.”and Board Underplansubdivision

states,Estimate,” to bethe contract “Work doneheading, “Budget
$3,000.00.” Immediatelyrates. sumhourly Lump figureat standard

words,number, “$3,000.00,” the handwrittenfollowing appearthe
“(Not initials.exceed),” McCarthy’sto and Para-Jerrydefendant

states, in part:eleven the contract pertinentofgraph

for servicesplaintiff’s]Invoices’’Billing/Payments. [the
All suchbe on a basis ....semi-monthlyshall submitted

(15) thedayswithin fifteen afterpayableinvoices shall be
shall, not dulyand in the event that ispaymentdate thereof

(2%)made, rate of a monthpercentinterest at the twobear
.... It further understoodoriginal billingfrom of isdate

to invoicepay anythat if failure by defendants]there be [the
(15) the datedaysto fifteen after[plaintiff]due the within

thereof, . . its performance. terminate[plaintiff] maythe
the invoice[plaintiff] places anyIn the event thathereunder.

anyin the hands ofafter the due dateunpaidwhich is
collection, shallor an foragency attorney [the defendants]

collection,of such rea-expenses includingall costs andpay
courtattorney’ssonable fees and costs.”

appearAt the end this more handwritten words—paragraphof
McCar-again, Jerryupon Percentage Completion” and,’’Based of —

words arethat the handwrittenparties agreeinitials. Boththy’s
to contract.binding amendments the

of“a amount work” under theThe substantialplaintiff performed
from Plan-approvalconditional the Concordcontract and obtained

SeptemberBoard for the defendants’ subdivision.onning proposed
from18, on final stemmed theapproval1991. The conditions placed

a theland contains habitat for Earnerdiscovery that the defendants’
species. requirean The conditionsbutterfly, endangered “[t]heBlue

to NaturalHampshirea buffer easement the Newconveyance of
(NHNHI) onfor lot 19 for the area so noted theInventoryHeritage

adevelopment agree-of management...plan [and] [t]hesubdivision
12 for Earner Habitat onthe owner of lot the Bluement between

met,have not andapparentlylot.” two conditions beensaid These
therefore, to final board foryet approvaldefendants have receivethe

proposedtheir subdivision.
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The yetdefendants have also to the for of thepay plaintiff any
contract,performedwork under the although plaintiffthe sent them

four invoices for services rendered. The invoices were dated August
9,1991, 23,1991, 6,1991,August 15,1991,September and November

listed, $65, $3,010,and respectively, $100,the amounts due:following
$1,185.51. Inand to theresponse plaintiff’s suit to recover these

amounts, the defendants claimed that the contractparties’ obligates
the to finalplaintiff procure board and makes suchapproval approval
a condition toprecedent any The main-payment. plaintiff disagreed,

contract,that ittaining fully performed under the and that the con-
byditions the board for finalimposed approval were unforeseeable

and beyond the of the Eachscope plaintiff’s expertise. party alleged
that the other infailed to to finalcooperate attempting obtain ap-
proval.

The district court held a admittedhearing and extrinsic evidence
to the contract.interpret The court decided:

the testimony conflict,“While is in Iclearly conclude that
based upon my review of the testimony and documentary
evidence the Plaintiff has not the contractcompleted as en-

byvisioned the Finalparties. sub-division has notapproval
been Iobtained and conclude that the Plaintiff is not enti-

totled be under the Ipaid contract as itsinterpret terms
and conditions.”

This followed.appeal
court,Before this the plaintiff makes the same itarguments made

below and asks that we enter injudgment its favor. The defendants
also repeat contentions,their earlier first thatarguing the contract
provision regarding plaintiff’sthe toobligation procure board ap­
proval is ambiguous. contend,Consequently, they the district court
properly admitted extrinsic evidence to determine whether such ap­
proval is a condition precedent to payment under the contract. See

Servs.,Erin Food Inc. v. 232, 235, 401688 119 N.H.Props., 201,A.2d
(1979).203 Because the has notplaintiff provided us with a tran­

ofscript the trial proceedings, the defendants maintain that the dis­
trict court’s arefindings presumed to be supported by the evidence
and, hence, are unreviewable.

We note that the interpretation contract,of a including
whether a contract term ambiguous,is is aultimately ofquestion law
for this court to decide. See Gamble v. University New Hamp­of
shire, 9, 13, (1992).136 357,N.H. 610 A.2d 360 below,As elaborated
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us that thepersuades provisionsour review of the entire contract
fact,and, in manifestlyare not ambiguousto boardrelating approval

is not aapprovalthat final boardplaintiff’s argumentthesupport
evidenceto extrinsicpayment. Accordingly,condition precedent

contract, see Parkhurstused to contradict theshould not have been
62, 454, (1990);(Parkhurst), 57, A.2d 457133 N.H. 573v. Gibson

565, 572,124 474 A.2dAssoc’s, N.H.Corp.,Inc. v. Time ShareLogic
to1006, (1984), any findingsnot accord deference1010 and we need

Instead, exam­independentwe conduct anbased on such evidence.
therefrom.meaningination of the contract and derive its

final and theapprovalturn now to the of boardquestionWe
in thereof. We firstto collect the absenceplaintiff’s right payment

favored, not sonot and we willnote that “conditions areprecedent
of theby plain languageunless therequiredconstrue such conditions

284,773, 781, A.2dIn 130 N.H. 547Kelly,re Estateagreement.” of
(1988). thumb, withof which commenceprovisions289 “As a rule

that,’ cre­‘if,’ ‘subject ‘provided’condition to’ andwords such as ‘on
Perillo, The ofJ. Calamari & J. Lawprecedent.”ate conditions

(3rd 1987).11-9, In the of the con­provision§ at 448 ed.Contracts
defendants, appearnone of these wordsby signaltract relied on the

Instead, themaya that a condition exist.precedentto alert party
reads,simplyand of Services”“Objectives Scopelabelledprovision

Planningin “To subdivision andpresent plan procurerelevant part:
sec­followingis not discussed until theapproval.” PaymentBoard

istion, contingenthint in either that the lattergiven placeand no is
the former.performance ofupon

Moreover, concerning bydoubt is resolvedany possible payment
contract, This“Billing/Payments.”eleven of the entitledparagraph

shall be submit-plaintiff’s]that for servicesprovides [the“[i]nvoices
and that interest will accrue wheneversemi-monthlyted on a basis”

De-days billingfail to within fifteen of the date.paythe defendants
that shallpaymentfendant handwritten note addsJerry McCarthy’s

para-of this[e]ompletion.” Viewingbe upon [percentage“[b]ased
ap-in boardprovision regarding planningrelation to thegraph
notnot assume wouldreasonably theythe defendants couldproval,

until final board was ob-anything approvalhave to thepay plaintiff
thebyenvisions periodic paymentstained. The paragraph plainly

Inthe course of the addi-during plaintiff’s performance.defendants
amendment, if de-tion, read with theJerry McCarthy’s handwritten

mind, It isutterly inexplicable.in isinterpretationfendants’
thatagree paymentsthat the wouldparties specificallyinconceivable
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of ifbe based on the“Percentage Completion” they pay-understood
ment to commence of final boardobligation only upon procurement
approval.

Finally, is,we that final innote board the last anal­approval
out theysis, plaintiff’s Onlyof control. the board —or aplanning

Al­reviewing possesses authoritythe to suchgrant approval.court —
though the should toplaintiff stepsbe held take all reasonable to
help attain this goal, compensation uponits should not adepend

board,favorable vote of the which has discre­planning considerable
tion, clear will,absent to the “This courtlanguage contrary. where

a inpossible, construingavoid contract a manner that leads to harsh
and unreasonable results or one the ofplaces party mercyat the

598, (1979).Thomas, 604, 406 115, 119other.” Thiem v. 119 N.H. A.2d
weAccordingly, hold that final of theapprovalboard defendants’

isplansubdivision not a condition toprecedent payment.

Reversed and remanded.

All concurred.
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