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Roy, (BarryR. of Manchester S. WeinsteinLaw JohnOfficesof
brief, Roy orally), petitioner.R. on the and Mr. for theRoyand John

(James theCassidyof M. onTardif, Cassidy,& ConcordShapiro
respondent.and for theorally),brief

litem,Puckhaber, Concord,of ad filed no brief.guardianDiane

the the Mer-BATCHELDER, The order ofrespondent appealsJ.
J.), her(Cushing, terminating paren-rimack Probate CourtCounty

ofargues findingover Sabrina. She that therights daughter,tal her
evidence;the theunsupported by probateabandonment was that

not to on the termination be-authority petitioncourt did have rule
court;oforder theoutstanding superiorcause of a visitationprior,

andthe of the terminationfiling petitionand that the betweendelay
We affirm.process.the termination order violated due

7, father, petitioner,on 1982. Her theFebruarySabrina was born
mother, six months later.respondent, separatedand her the

were, best,and one-half of life at unset-yearsSabrina’s first three
respondent,times with the thepetitioner,tled. She lived at various

1985,of respond-In the summer therespondent’s parents.and the
ofpetitionermother to live with the becausebroughtent’s Sabrina

in the re-drugto abusethroughSabrina’s observationexposure
1985, the and hisNovember petitionerhousehold. Sincespondent’s

raised Sabrina.wife havepresent
1986, anticipation tripIn late the in of arespondent, plannedJune

home,California, at the to see Sabrinapetitioner’s askingto arrived
to Hampshiredid not return Newsay respondentto Thegoodbye.

time,During respondentuntil the of 1987. this theAugustmiddle
the an incomemade call to aboutonly phone petitioner, inquiringone

did not mention Sabrina.tax form and her new address. Sheparents’
the was a certifiedonly petitionerThe written communication with

3, 1987, him that returningdated she wasAugust informingletter
wanted tofrom California and see Sabrina.

however,did, her par-The communicate withrespondent regularly
in three ofin mentionedduring stayents her California. She Sabrina

her on the Sabrinatelephoneher letters and with once whenspoke
parents.visiting respondent’swas the
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1987, to the homepetitioner’sIn a officer camemid-August police
to thepick uphim that the wanted Sabrinarespondentand advised

the re-and take her The calledfollowing night camping. petitioner
in his home in-requestedand that she visit with Sabrinaspondent

than ahad not for morestead because the seen Sabrinarespondent
arrived with hernight, boyfriend,The theyear. following respondent

brother, brother, Shane, upon takingher and Sabrina’s half insistent
and theA confrontation between thecamping. petitionerSabrina

a to call the Sabrina witnessed thisboyfriend neighbor police.caused
altercation.

25, 1987, a se action in su-brought protheAugust respondentOn
The court therights. grantedcourt to enforce her visitationperior

visitation at the residence.respondent rights petitioner’sscheduled
the re-Additionally, present,when the mother wasrespondent’s

to visit with in the area.spondent neighboringwas allowed Sabrina
order, wereAlthough theyseveral visits occurred under the court’s

Shane,reality enjoyin visits and who to-playingbetween Sabrina
The record that did not wish together. demonstrates Sabrina visit

with the respondent.
4,1987, the a for the termi-September petitioner petitionOn filed

nation of that theparental maintaining respondent had aban-rights,
(1990).170-C:5,doned See I respondent,Sabrina. RSA The now

counsel, dismiss,a to thatrepresented by assertingfiled motion the
court in the actionprobate jurisdictionlacked termination because

there was an visitation in theoutstanding order court. Thesuperior
court denied the motion. on theprobate respondent’s Hearings ter-

20, 12,mination petition concluded on March 1990. On November
1991, probatethe court the to terminate thegranted petition re-
spondent’s Thisparental rights. appeal followed.

factual,Because of essentiallythe determination abandonment is
we notare inclined to disturb the court’s decree unless itprobate is

the evidence orunsupported by plainlyis erroneous as a matter of
Lisa H., (1991).188, 191, 1004, 1005-06law. In re 134 N.H. 589 A.2d

respondentThe first that the court’sargues probate finding of
abandonment was unsupported by the evidence. The coun-petitioner
ters that the conduct hasrespondent’s evidenced “a settled purpose
to allforego parental duties and all claims to therelinquish parental

B., (1981)291, 295, 320,child.” In re 121Jessica N.H. 429 A.2d 323
omitted).(quotation

I,170-C:5,RSA creates a rebuttable that apresumption
parent intends to abandon the child if the left inparent has the child
the care and custody provisionof another without for the child’s sup-
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with the child for a of at leastcommunicating periodor withoutport
B., 295, 323;at seere 121 N.H. at 429 A.2dsix months. See In Jessica

in New 23Rights Hampshire,Termination ParentalKfoury,also of
(1981).3, not theonly4-5 The court must considerprobateN.H.B.J.

in theperiod allegedthat occurred the six-monthduringconduct
that to deter-periodbut also the events before and afterpetition,

intended to abandon the child. In re Jessieparentmine whether the
(1993).591,336, 342, 595 “The court shouldE., 137 N.H. 627 A.2d

if in-to determine thetotality parentconsider the of the evidence
determination,In themakingto the child.” Id. itstended abandon

considers, other “the andamong things, frequencycourtprobate
child,the and the emo-parentof the communication betweenquality

child,the for the andprovided by parenttional and financial support
a toparent willingnesswhether the overall conduct of the evidences

the emo-physicaltake on and concern for child’s andresponsibility
593,S., 590,tional care and In re Sara 134 N.H. 593well-being.”

(1991).1166,A.2d 1168

of reveals evidence toample supportOur review the record
Sabrina,contact withprobate ruling. respondent’sthe court’s The

1985,of has been minimal. hadsince the summer Sheparticularly
and,inlivingone conversation with Sabrina while Californiaphone

the court to enforce her visita­though superioreven she petitioned
Anytion interaction has not resulted. visits be­rights, meaningful

the and Sabrina are better characterized asrespondenttween
sessions shared Sabrina and Shane.socializing play byand

At no time the financial forrespondent provided supporthas
that,the record indicates at least at the time ofAlthoughSabrina.

divorce, to support,the the was unable financialrespondent provide
Nevertheless,job stabilityand have improved.her financial situation

made no effort to assist the and hispetitionerthe hasrespondent
a child.raising youngwife with ofthe.expenses

Moreover, is no that the isrespondent willingthere evidence
physical well-being. Althoughto for Sabrina’s emotional andprovide

athe has her desire to now establish relation­respondent expressed
Sabrina, ambulatorywith we note that “abandonment is not anship

which a atdelinquent parent may dissipatethe effects ofthing, legal
ofwill the of a desire for the return the discardedby expression

B., 295,child.” In re 121 N.H. at 429 A.2d at 323 (quotationsJessica
omitted).

evidence, found,probateAfter all the the court be-considering
doubt,yond respondenta reasonable that the abandoned Sabrina.

find no error in that determination.We
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next that the court was withoutrespondent argues probateThe
to hear and decide a termination abandon-authority petition alleging

had orders visitation.superior regardingment after the court issued
disagree.We

to courtjurisdiction granted superior regardingThe the divorce
visitation matters 458 notchapter only original,and under RSA is

Madsen, 315, 315,111but See Madsen v. N.H. 282 A.2dcontinuing.
(1971).667, court, however,668 The has exclusiveprobate original

jurisdiction relationship.over to terminate thepetitions parent-child
(1990). jurisdictionthe of theConsequently, superiorRSA 170-C:3

and courts is not concurrent in this case. Theprobate respondent’s
insolelythat “this matter should have been first heard theargument

nocourt” has merit.superior

fil­finallyThe that the between therespondent argues delay
of the termination and the con­ing petition probate court’s decision

stituted a due ofprocess infringement upon rightsthe fundamental
the mother to a child. Inparent of her she citessupport argument,

170-C:11, (1990),RSA Y which states: “The court shall issue a deci­
sion which shall include a not later than 60 after thedisposition days

of final hearing.”date the

W., 377, (1983),In In re 124Robyn N.H. 469 A.2d 1351 we
170-C:11,construed as requiringRSA V that the court ren­probate

der its decision on a for ofpetition parentaltermination withinrights
sixty days 380, held,of the final Id. at 469 athearing. A.2d 1353. We
however, thethat means of the man­appropriate enforcing sixty-day

381,date was not to vacate the termination order. Id. at 469 A.2d at
Rather,1353. we stated that the statutory mandate should be treated

as one directed to this court in its supervisory role. Id. We so held
because dismissal ofrequiring petitionthe “would the inter­penalize
est of the child.” Id. We see no reason to fromdepart reasoningour
in In re Robyn W.

Affirmed.

THAYER, J., sit;did not the others concurred.


