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it Mosher’s action.legaldismissedThe court erred whensuperior
action, docket no. 90-its and remand Mosher’sdismissalWe reverse

in with thisC-1028, opinion.accordanceproceedingsfor further

and remanded.Reversed

All concurred.
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(SusanHoward, Morrell,P. attorney general assistantJeffrey G.
brief),on the for the State.attorney general,

Abbott, defender, Concord,Jr., assistant of byW. Kirk appellate
brief for the defendant.

Thayer, defendant, Allcock,J. of at-The Ceeile was convicted
atempted drug, marijuana,of controlled with intent topossession

1(c)(5)318-B:26, (1984 1992);dispense, RSA & 629:1Supp. RSA
J.).(1986), a injury Superiorafter trial Court On she(Barry, appeal,

argues that there was insufficient evidence for the find thatjury to
she step”took a “substantial towards of crime.commission the Be-

iscause there evidence on theample support jury’srecord to the
verdict, we affirm.

The defendant was the antarget operationof undercover con-
Patten,ducted Detective ofby Carl Jr. the Keene Police Department.

3,1989, dealer, Pelow,On Patten aAugust contacted Marcdrug and
asked aabout ofpurchasing quarter pound marijuana. phonedPelow

home,the Allcock the purchasedand two men later marijuana from
Allcock, 22,Christina the defendant’s daughter. August 1989,On

Patten contacted Pelow himagain and asked to find a forbuyer sev-
eral ofpounds marijuana. Pelow indicated that the defendant would

couple”take “a ofpounds marijuana, and told Patten to call back.
Patten called Pelow on the following day and Pelow told him that the
defendant pounds. 24, 1989,wanted two AugustOn Patten called
Pelow and told him marijuanahe had the and asked theywhere

conversation,should meet. thisDuring Pelow informed Patten that
the defendant only wanted one pound.

house,Patten drove to Pelow’s where Pelow called the defendant
and theytold her meet shortly.would her menThe two used Pelow’s
car to drive to RiverCold Road in Walpole, and waited for the de-

arrived,fendant. theWhen defendant she to aasked meet at more
secluded drovespot. Pelow about a of aquarter mile from where they
had andoriginally stopped, the defendant followed and parked be-
hind Pelow’s vehicle.

Pelow defendant,introduced Patten to the Pattenand showed her
the marijuana he sale.had for Patten was authorized to wear an elec-
tronic transmitter to monitor and record the transaction with the

(1986 1992).defendant. See chapterRSA 570-A & Supp. The defend-
ant commented on the color of marijuanathe and was apparently
displeased that had marijuanaPatten brown instead of mari-green
juana. said,The defendant “Pm sitting with two pounds of this stuff

marijuana] I[brown can’t ridget promisedof. He me green.” She
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the different. Patten had threemarijuanaalso stated that smelled
forof the defendant wouldbags marijuana price payand asked what

himgiveall of it. The defendant that she would “eleven.”responded
the for ofpay bagsPatten then asked how much defendant would two

marijuanathat she wished the wasmarijuana. againShe indicated
the touch make itthat she she had togreen “magicand wished

green.”
that was the samemarijuanaThe conceded Patten’s notdefendant

had, it notmarijuana alreadykind of she but noted that didbrown
mademarijuana won’t move.” Patten“justmatter because brown

offer, notanother and defendant said she could becauseacceptthe
marijuana if she Pat-buy boughtnot have tomoney greenshe would

marijuanaPatten she expected greenten’s She told thatmarijuana.
$1,200soon, get perand that she could it for aboutto be available

make a bucks”“couplealso said that she could hundredpound. She
he money, againPatten stated that needed andgreen marijuana.on

a mari-much him for ofgive bagasked the defendant how she would
money,if had she coulddefendant stated that she extrajuana. The

greenthe all she afford was a ofmarijuana, poundbut couldbuy
$1,800. marijuanato all of themarijuana at Patten then offered sell

$1,800,had him for and defendant said she wouldagainhe thewith
not ofit she could rid it.buy getnot because

marijuana.the of Sheprice greenPatten next asked the defendant
$1,500 $1,600and a but that sheaveraged pound,told him it between

one who for a Pattenget pound.had source could it to$600 $700
marijuana,next to buy greenthe expectedasked when defendant

a week herlongershe it would not be than sincehopedand said she
hadindicated that she wished Pattenup. againhad dried Shesupply

hour,rid of” in an con-which she could butmarijuana, “getgreen
marijuana. Pattenpurchaseshe not the browncluded that could

of butmarijuana,made last offer reduce the brownpriceone to the
the defendant declined.

wantedaskingthe conversation if the defendantbyPatten ended
hemarijuana.him to if he She indicated thatget greencall her could

fivePatten asked if the defendant could sellshould call her. When
five, I canyou getshe “ifgreen marijuana, responded,ofpounds

for Pattennothingthree That’s me.”move five within weeks.pounds
in aget marijuanaher whether he could greentold he would know

her as as hehim to contact soondays. responded by askingfew She
thewhat she could do with it. Bothobtained it and said she would see

scene, ulti-the and the defendant wasdefendant and Patten left
26,onarrested 1989.mately September
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juryThe convicted the of ofattempted possessiondefendant mari-
(1986)with intent to 629:1juana dispense. RSA provides:

if,“I. A is of an to commitperson guilty attempt a crime
committed,with a that apurpose crime be he does or omits

which,to do anything under the circumstances as he be-
be,to orlieves them is act omission a sub-constitutingan

stantial toward the commission of crime.step the
section,II. As used in this ‘substantial means conductstep’

stronglythat is ofcorroborative the actor’s criminal pur-
pose.”

trial, theDuring defendant testified that she did not thehave intent
to possess marijuana,the and doingclaimed she was private “under-
cover” work to learn about Patten and thegive police evidence to use
against him. sheappeal, arguesOn that there insufficientwas evi-

provedence to that took ashe substantial step towards commission
of the crime.

In toorder on her claim thatprevail there was insufficient
convict,toevidence the defendant must show “that no rational trier

of fact guilt beyondcould have found a reasonable v.doubt.” State
Baker, 447, 449, (1992)135 309,N.H. 606 A.2d 310 (quotation omit­
ted). The defendant bears a onheavy burden inappeal that the “evi­
dence and reasonable inferences drawn therefrom will viewed inbe

lightthe most favorable to the State.” Id. The arguesdefendant that
withmeeting Patten discussing pricesand for green and brown mari­

juana does not amount to a substantial step. She notes that she did
not produce any money purchaseto marijuana, and that she refused

purchase marijuanato the that Patten offered for sale.

The ofproper focus the isinquiry whether the defendant’s
conduct “strongly clear criminalcorroborate^] intent.” United

Dworken, (1st 1988).v. 12, 19States 855 F.2d The ofCir. act ataking
substantial step towards the commission of a crime has been de­
scribed as behavior “of a observer,such nature that a reasonable

it inviewing context could beyondconclude a reasonable doubt that
it inwas undertaken accordance with a design to violate the statute.”

omitted).Id. at 19-20 (quotation The defendant agreed to meet with
source, Patten,Pelow and his purchaseto one ofpound marijuana.

She met the andmen to move arequested to more spot.secluded She
it,inspected marijuana,the smelled and hervoiced thatdispleasure

it was brown. She repeatedly stated that she buywanted to green
marijuana, although $1,100.she valued the brown marijuana at She
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pricethe market forother dealers andfamiliarity withevidenced
and to resell or “move”marijuana, abilityher intentstatedgreen

mar-greento her if he obtainedasked Patten contactmarijuana, and
ijuana.

State,the wasin the favorable to theremostlightViewed
could find that the defendantjuryfrom which theevidenceample

law, stepthat took a substantialto violate the and shehad the intent
evidence, theall the mere fact thatIn of thislightthat aim.towards

marijuana Patten doesbyto the offeredpurchasedefendant refused
theThe to withgo throughon failuresatisfy appeal.not her burden

consummated, thatwas notthat the notonly purchasesale “means
Rivera-Sola,States v.to Unitedattempt purchase.”there was no

(1st 1983). The conduct was866, Cir. defendant’s713 F.2d 870
629:1, IIcriminal RSApurpose,”of“strongly [her]corroborative

commission(1986), stepa towardsand thus constituted substantial
of the crime.

case,similar UnitedfactuallyThe relies on adefendant
(8th that1982), to her claimsupportv. 693 F.2d 838 Cir.Joyce,States

heldIn the courtattempt. Joyce,not the crime ofshe did commit
hehis intent to cocaine beforeprocurethat the defendant abandoned

the Id. at 841.commission of crime.a substantial towardssteptook
ofhere, however, affirmative defensedid not raise thedefendantThe

Patten,trial, v.see Stateor abandonment atvoluntary renunciation
(1986).629:1,(1985); III Accord­227, 657 RSA126 N.H. 489 A.2d

the argu­as for defendant’srely Joyce supportwe do not oningly,
affirm the conviction.and thereforement

Affirmed.

All concurred.


