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30,July 1993

(Michael A. Fuerst on the briefand of ClaremontBuckley Zopf,
orally), plaintiff.and for the
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(K.Clauson, onWhelan, of ClausonSmith & Hanover William
and fororally),the brief the defendant.

brief),onPeltonen, (Rodneyof L. theStark & Manchester Stark
Inc.,Contractors,and as amicusbrief for Associated Buildersby

curiae.
Callaba,n (StevenGartrell, ofP.A.,& Concord J.Gallagher,

brief),L. by Hamp-and Anne Scheer on the brief for NewMcAuliffe
Association,shire Bankers as amicus curiae.

BATCHELDER, Construction,The Bascom Inc.plaintiff,J.
(Bascom), (DiClerico,appeals Superiorfrom a decision of the Court

(R.J.), reportthe of a Master Peter Theapproving Shapiro, Esq.).
Bascom, lienholder,report found that as a mechanic’s lacked stand-

ofchallenge byto the obtained theing sufficiency pricethe defend-
ant, Bank),Bank Trust at aCity (City Cityand foreclosure sale.
Bank cross-appeals, that a nonconstruction loanarguing separate

aby mortgagesecured first over the me-enjoyed priority plaintiff’s
chanic’s lien. We reverse and remand.

This has a thisappeal lengthy history before court. The case was
argued Septemberin 1989.originally Because Justice Johnson re-

justices decision,cused himself and the inremaining were theirsplit
the anbydecision below was affirmed divided court.equally AprilOn
26,1990, the plaintiff’s motion for Fol-granted.reconsideration was

29,lowing reargument court,and decision this on Marchpending by
1991, Statethe bank commissioner declared BankCity insolvent and

(FDIC)closed the bank. The Federal Deposit Insurance Corporation
was FDICappointed receiver. The then removed the case to federal
district court. Bascom tosubsequently successfully moved remand

court,to this that New law toarguing only Hampshire necessarywas
Const.,decide the underlying dispute. Bascom Inc. v. Federal De-

(D.N.H. 1991).F.posit Corp.,Ins. 123Supp.777 reconsidera-Upon
tion, Const.,the district court reversed its remand order. Bascom

(D.N.H. 1991).Inc. v. Federal Ins. 779 F. 206Deposit Corp., Supp.
FDIC, however,The toout the district courtcandidly pointed that

remand was proper. grantedthe district courtConsequently, the
FDIC’s motion to its onvacate order reconsideration and remanded

Const.,to this court. Bascom v. Ins.DepositInc. Federal 785Corp.,
(D.N.H. 1992).F. 277Supp.

The facts are not in Bascomdispute. labor andprovided materials
Kritikos,to the mortgagor, Stavros and ofdeveloperowner a fast-

food on Washingtonrestaurant located inStreet Claremont. Kritikos
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for value of the and materialsfullydid not Bascom the laborpay
$63,000.inan balance excess of Afterleaving outstandingprovided,
and perfectedunsuccessful for Bascom filed suitpayment,demands

$80,000.subjectthe in ofa mechanic’s lien on the amountproperty
12,on Februarya matter of record 1986.publicThis lien became

lien, tosubjectIn addition to the mechanic’s the was twoproperty
Bank, $280,000,inthe first the amount ofmortgages by Cityheld

$90,000,28,1985, the in the amount of dated De-dated June second
19, that mortgageIt is to note the first se-importantcember 1985.

materials,$230,000notes,two one for for labor and andcured
$50,000 secondpurchase equipment. mortgageanother for to The

$90,000 and Thesinglea note for for labor materials. secondsecured
included, security, mortgagor’salso as the pri-additionalmortgage

residence.vate
that onA the events was the fact theunfoldingsalient ofaspect

aforeclosure, Bank and the entered intoday City mortgagorof the
which, other the mortgagorinagreement among things,written

claims out of the sale shouldany rights arisingwaived or foreclosure
The of thispertinent languageBank be the successful bidder.City

is as to intent:parties’instructive theagreement

that the Bank the bid-high“3. Future Sale. isAssuming
estate,at the of the commercial realder Foreclosure Sale

the attemptit is of Kritikos and Bank tothen the intention
togetherto market the real estate and the personal property

value.for more than the fair marketsubstantially appraised
that it thatparties possible significantlyBoth believe is

inmightmore than fair market value be obtainedappraised
1986, Bank isthe of where theduringa sale Summerprivate

buyer.to a prospectiveto a deedprepared give warranty

Kritikos re-acknowledge4. on Home. TheForeclosure
Theon home.of a of the intent to foreclose theirceipt notice

fore-Bank shall off on the of notice of thispublicationhold
1,1986, ofof or the dateclosure until the earlier September

on of the commercial real estate.closing the sale

theThe shall withCooperation. cooperate5. Kritikos
The Kri-by Agreement.Bank as to matters covered thisall

ofor as the mannerany complaintstikos waive claims to
the real and of personal prop-sale of commercial estate the

erty.”
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13,1986,onsubject Mayon the andproperty,Bank foreclosedCity
givenNotice of the sale wasforeclosure sale was conducted.a public

(1992). andBascom received noticein RSA 479:25withcompliance
City purchasednot bid. Bankthe foreclosure sale but didattended

$200,000, which, toaccordingforat the foreclosure salepropertythe
Bank, of the property.was the valueCity appraised

foreclosure, declaratory judg-filed a forpetitionAfter the Bascom
superiormechanic’s lien. Theperfectedment of itsasserting priority

Bank,in of find-judgment Cityfavorpartial summarycourt entered
overwas entitled toCity mortgage prioritythat Bank’s firsting

$210,031.87. forin of Reservedmechanic’s lien the amountBascom’s
(1) $50,000 Citypaid bywhether an additionaltrial were two issues:

note was also enti-mortgageBank to Bascom to the secondpursuant
(2) challengeBascom had tostandingtled to and whetherpriority;

obtained at the foreclosure sale.sufficiency pricethe of the
totrial, City prior-At master concluded that Bank was entitledthe

$50,000$210,031.87 topaidextent of the additionality plusto the
$260,031.87.mortgage, totalingBascom from of the secondproceeds

not have to chal-standingThe also found that Bascom didmaster
at the foreclosure sale.sufficiency pricethe of the obtainedlenge

Further, that the fair value of the waspropertythe master found
$200,000$290,000 judi-and that the would “shock thepurchase price

thespecifically prior-cial conscience.” The master failed to address
$50,000 the firstity equipment mortgage,of a loan underseparate

plaintiff’sin the on theprevious hearingnot raised or addressed
of Bank’sjudgment, subject Citymotion for now thedeclaratory

cross-appeal.

536,In Corp.,v. Financial 126 N.H.Murphy Development
that,(1985), in the of a495 A.2d 1245 we held context foreclosure

sale, dutythe owes the a ofmortgagee mortgagor fiduciary good
541,Id. 495 A.2d at 1249. re­diligence. dutyfaith and due at This

the to take all reasonable and un­quires mortgagee necessary steps
der the to insure that a fair and reasonable ispricecircumstances
obtained. See id. To secure a fair and reasonable the mort­price,

adjournbe to set a reserve or even the salegagee may required price
541, 495if A inprice,the bids are too low.See id. at A.2d at 1250. low

itself, requisiteand of will not be sufficient to demonstrate the bad
sale, thatfaith needed to invalidate an otherwise unlesslegitimate

judicialis “so low as to shock the conscience.” Id.price
The thrust of Bascom’s claim is its effort to stand in the mort-

with to the of Mur-gagor’s respect rights existing byshoes reason
Burke, 607, (1991),In DeLellis v. 134 N.H. 598 A.2d 203 wephy.
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to indeclined extend the to allow a creditor of theholding Murphy
foreclosed-upon to the of the fore-mortgagor challenge propriety

612-13, that,Id. at atclosure. 598 A.2d 206. We held absent a con-
to, with,tractual or or thestatutory relationship direct dealings

creditor,junior the duties of faith andmortgagee’s fiduciary good
612,diligence beyonddue did not extend the Id. at 598mortgagor.

A.2d at 206.
is, nature,A mechanic’s lienholder a ofby unique type junior cred­

itor. His or is toher lien authorized secure for materials andpayment
that have supplied directlylabor been to enhance the value of the

v. W & R,Inc., 315, 317,See Innie 116 N.H.mortgaged property. 359
(1976).616, such,A.2d 618 As the mechanic’s lienholder differs sig­

nificantly from other creditors.junior
The ofnature the mechanic’s lien mandates that certain protec-

tions be afforded to those who materialprovide and labor to enhance
Indeed,the ofproperty others. the has thislegislature recognized

unique status and the ofpriorityestablished mechanic’s liens over
construction thatmortgages, to the extent loanmortgage proceeds
have not been disbursed to of materials orsuppliers labor. See RSA

(1991).447:12-a

Nevertheless, do not extend to mechanic’sMurphy rights
lienholders. The of is the fiduci­underpinning Murphy mortgagee’s
ary duty to the interests of theprotect mortgagor through the exer­

541,cise of faithgood diligence.and due 126 N.H. at 495Murphy,
A.2d at 1249. A fiduciary has been defined to existrelationship
“wherever influence has acquiredbeen and abused or confidence has

betrayed.”been and Lash v.reposed County SavingsCheshire
Bank, 435, (1984)438, 980,124 N.H. 474 A.2d 981 omit­(quotation
ted). No such exists the aduty mortgageebetween and mechanic’s
lienholder. The mortgagee’s duty to a mechanic’s lien-­foreclosing
holder has been theby legislature. statutoryestablished Under our
framework, the has a to notice offoreclosing mortgagee duty give
the foreclosure sale to all lienholders who have recordedproperly
their liens at thirty daysleast before the date of the sale. RSA

(1992).479:25, II notice,receivedHaving proper the lienholders have
the opportunity to at the foreclosure sale to theirappear protect

ininterests the Thisproperty. procedure provides adequate protec­
tion to a mechanic’s lienholder regularlywhere there has been a con­
ducted, noneollusive foreclosure sale.

Where the mechanic’s lienholder can aprove by prepon­
derance of the evidence that there was collusion between the mort-
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inand the to fraud the of thegagor mortgagee amounting conduct
sale, however, the should precluded challeng­lienholder not be from

424, (Bankr.Madrid, 1982),it. In re 21 B.R. 9th cert.ing 427 Cir.Cf.
(1984)denied, 469 833 similar(applying bankruptcyU.S. standard in

This does not fromproceedings). challenge mortgagor’sarise the
rights under A mechanic’s assertMurphy. lienholder cannot the

See,rights of the an remortgagor assignment. Dodge-­absent Ine.g.,
647, (D.N.H. 1956).Co.,Freedman F.Poultry Supp.148 650-51

Rather, right exists at anythis common law and is ofindependent
in therights Murphy.created undermortgagor
toWe now turn the case before us to determine whether Bascom

themay conduct of the sale. tochallenge foreclosure Just theprior
sale, City Bank and agreement byKritikos reached an approved

$200,000counsel for theparties appraisalboth that therepresented
fair value of the Bankproperty. Additionally, City and Kritikos
agreed City sale, Kritikos,that if Bank the at the inhighwere bidder

his inexchange facilitating resale,for aid a would forget anycredit
higher Bankprice subsequently giveobtained. also to aCity agreed
subsequent a Inpurchaser warranty exchangedeed. for these con-

residence,siderations and to ondelay personalforeclosure his Kri-
anytikos rightswaived under toMurphy challenge the ofpropriety

the foreclosure sale.

The waiver ofby Kritikos his Murphy rights, presumably un­
Bascom,known to can be claimed to have a incen­provided lessened

tive on ofpart Citythe Bank to aplace bid onhigher property.the
here,Where, as the mortgagor waived in aMurphy rights manner

which could have had an adverse effect on the bidding andprocess,
where or inmaycollusion fraud that be theregard proven, me­
chanic’s standinglienholder has to thechallenge process.foreclosure
Accordingly, we remand the trialto court for a determination of
claims, if thatany, Bascom may byhave reason of the Kritikos
waiver.

City (1991)Bank cross-appeals, thatmaintaining RSA 447:12-a
does not give priority to Bascom’s mechanic’s lien a separateover

Bank,loan made by City although by thesecured same construction
mortgage, where the proceeds were to purchaseused equipment
rather than finance construction. Because the master notdid rule on

$50,000prioritythe of the loan, weequipment remand to the supe-
determination,rior court for its in instance,the first of the loan’s

priority.

Reversed remanded.and
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Dunfey, C.J., satJohnson, sit; justice,not courtsuperiorJ. did
490:3, decision;priorRSA but died tounderby special assignment,

the others concurred.
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