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The terms of a con-and the plaintiff.contract between Cablevision
dates, of theeffective not the datedetermine itsagreementtractual

order such terms.interpretingcourt
that con­plaintiff’sthe claim theneed not reach defendant’sWe

Thisindemnity provision.not contain antract with Cablevision did
in the- action.the Cablevisionby judgmentissue was resolved

had a to defend thedutyIn we find that the defendantsummary,
by judg-and is the defaultin the Cablevision action boundplaintiff

we affirm.Accordingly,ment in that action.

Affirmed.

All concurred.
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Johnson, (HowardLaw IIRobert V. of Concord A.Offices of
Roever on the brief and orally), for the petitioner.

(JaniceR. Howard,Jeffrey attorney K.general Rundles, assistant
general, onattorney the and orally),brief for the State.

Batcheldee, J. This is a forpetition original jurisdiction and
for ofa writ corpushabeas brought by Hamel,the petitioner, Robert

J.)thefollowing Court’sSuperior (Lynn, denial of his motion for bail
pending sentencing and petitionerThe theappeal. attacks constitu-

(effective597:l-a, 1992)oftionality 1993)RSA I (Supp. 1,January
(the amendment),1992 arguing that the provision facially violates
Federal and State Constitutional protectionequal guarantees and
that, him,appliedas to the is aprovision prohibited ex lawpost facto
under the Federal and State Constitutions. We thedeny petition.

The waspetitioner 11,convicted on 1993, ofFebruary felonious
assault,sexual (1986), anRSA 632-A:3 on indictment charging sexual

penetration of fifteen-year-olda girl. The occurred inincident Octo-
ber Immediately verdict,1981. following the the petitioner afiled
motion in the trial court indicating his intent hisappealto conviction
and seeking continuation bail pendingof sentencing and appeal. The
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denied, the held atpetitionerwas the court orderedmotion and trial
of to RSACounty pursuantthe House CorrectionRockingham

1992),597:l-a, I which provides:(Supp.
or,an death aby by“After for offense punishableconviction

of orimprisonment possibility parole,term of life without
or felonious sexualfelonious sexual assaultaggravatedfor

assault, shall not be allowed bail.”a defendant
andin this court subse-petitionThe filed the instantpetitioner

a of to seven years imprisonment.was to term twoquently sentenced
hisan on the merits from conviction.appealHe has since filed

felo­that inclusion ofargues legislature’sfirst thepetitionerThe
597:l-a, I,inoffensesamong nonbailable RSAnious sexual assault

felonies, a equal protec­class B is violation ofexcludingwhile other
CONST, I,pt.N.H.tion under the State and Federal Constitutions.

CONST, isthe Federal Constitution2;art. XIV. BecauseU.S. amend.
Constitution, see Car­in this area than our Stateprotectivenot more

(1980),925, 932, 424 825, 831 we onMaurer, rely120 A.2dson v. N.H.
ourConstitution, “onlyto law as an aid toadvertingthe federalState

(1991)678,Gravel, 172, 176, A.2d 680v. 135 N.H. 601Stateanalysis.”
omitted).(quotation

analysis by legis-whether theaskinganbegin equal protectionWe
differently, LeClairsimilarly personsat issue situatedlation treats

213, 1350, (1993), andLeClair, 222, 624 A.2d 1355v. N.H.137
scrutiny.requiring protectiona classificationthereby equalcreates

B sim-that convicted class felons arepetitionerWe with theagree
597:1-a, I, differentlytreats thoseand thatilarly situated RSA

issexual assault. Itthat who are convicted of feloniouswithin group
a classificationnecessary to determine whether suchtherefore

constitutional muster.passes
theprotection challengesto underdeciding equalOur approach

as follows:recentlyhas been summarizedState Constitution
of re-the standardappropriatemust first determine“[W]e
or ra-relationship;fair andscrutiny;strict substantialview:

the law does not forbidEqual protectiontional basis. under
theclassifications, us to examine individualrequiresbut

ofthe and the State-cre-purpose scopeaffected andrights
ated classifications.

test, in thescrutiny governmentthe whichstrictapplyWe
in its ac-interest order formust show a Statecompelling

suspectavalid,to when the classification involvestions be
creed, orrace, color, origin,nationalgender,onclass based

right.a fundamentalor affectslegitimacy,
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the fair and relation toapplyWe substantial test classi-
importantfications substantiveinvolving rights, including

the to tort andright recovery, rightthe to use and enjoy
private subjectreal toproperty zoning regulations. Under

test, reasonable,this the classification must notbe arbi-
trary, and must uponrest some of differenceground having
a fair objectand substantial relation to of legislation.the the

Finally, applywe the rational basis test to claims in which
class,the classification does anot involve a funda-suspect

mental right, or an important rightsubstantive under our
test,State Constitution. Under the rational basis legislation

is topresumed be valid and will be ifsustained the classifica-
bytion drawn the statute rationallyis related to a legitimate

state . . .interest. Under the rational basis theanalysis,
party thechallenging legislation has the burden to prove
that whatever classification is ispromulgated arbitrary or
without some justification.”reasonable

LeClair, (citations222-23,137 N.H. at 624 A.2d at 1355-56 and quo-
omitted).tations

The petitioner asserts that a fundamental right liberty at—his —is
stake, and that we must therefore apply the strict test toscrutiny the
classification himdenying post-conviction bail. He cites no authority
for ascharacterizing fundamental his interest in afterliberty convic­

Moreover,tion. he overlooks a decision of this court in which we
found no fundamental liberty interest the in­despite ofinevitability
carceration flowing from the classification at issue. See State v. De­
Florio, 309, 314-15, (1986) (rational128 N.H. 1133,512 A.2d 1136
basis appropriate equal protection test for assessing classification
subjecting ageminors sixteen or over to adult penalties, including
incarceration, misdemeanors).for motor vehicle

Contrary to the petitioner’s contention, the atright issue is
not the broad right to theliberty; petitioner lost that right upon

Blum,conviction of a Statefelony. 396, 401,v. 132 N.H. 566 A.2dCf.
(1989) (in1131, 1134 context of bail pending appeal, conviction rebuts

innocence).prior ofpresumption convicted,Once he has no absolute
rightconstitutional to fromappeal his conviction and therefore no

constitutional right to bail pending Seeappeal. Durston,McKane v.
(1894).684,153 U.S. 687-88 Whatever he hasright to be free from

incarceration post-conviction is subject to the discretion of the legis­
inlature the first Marini,instance. See State 71, 73,v. 117 N.H. 369

(1977)202,A.2d 203 bail(respecting pending trialappeal, court to be
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enactment).in Whilelegislativeintention embodied theguided by
conviction,in this is notmay libertybe interested his afterpetitioner

the as fundamental.regardsan interest that law

in­argueAs the does not that the classificationpetitioner
Constitution,underrightvolves an our Stateimportant substantive

DeFlorio, 314-15,atrational test. See 128 N.H.we the basisapply
area of of police512 at 1136. in the the enactmentEspeciallyA.2d

discretion,”laws, “a wide of McGowan v.legislature enjoys scopethe
(1961),420, violative of equal366 U.S. 425 assailable asMaryland,

whollyif the rests onprotection “only groundsclassification irrele­
id.,objective,” andvant to the achievement of the State’s therefore

test, the bears the burdenarbitrary. petitioneris Under thispurely
of ofof that the inclusion those convicted feloniousdemonstrating

not toamong permitted post-convictionsexual assault offenders bail
rationally any legitimateto the advancement of gov­“is not related

604, 613, 547 A.2dof Bosselait,ernmental interest.” 130 N.H.Appeal
(1988) (1989).added), denied, 1011682, cert. 488 U.S.(emphasis690

identifies, the thepetitioner acknowledges,The andState
from offenders asprotection community potentially dangerousof the

inobjective denying post-conviction baillegislature’sthe ostensible
to The seriousness of felonious sexual as­felony sexual offenders.

causingsexual serioussault is the statute contactplain; proscribes
632-A:3, I; penetrationRSA sexual with childrenpersonal injury,

II;632-A:3,RSA and sexual contactyearsthirteen to sixteen of age,
632-A:3,of III.age,under thirteen RSA Theyearswith children

that had an factualpetitioner argues the insufficient basislegislature
to that convicted of felonious sexual assault war­conclude those

Even ifamong post-convictioninclusion felons denied bail. weranted
amust thatlegislative historythat the demonstrate suffi­assume

exists, the of the 1992 amend­legislative historycient factual basis
does so.ment

Hoc toby Study Rapeheard the Joint Ad CommitteeTestimony
the Committee in 1991by Judiciary SeptemberStatutes and Senate

1992, ofenormitywas directed at the theJanuary respectively,and
of sexual assault Mentionby generically.trauma suffered victims

withspecial repeat respectof the of offenders toproblemwas made
Judiciaryon SB 472 Before the SenateHearingchild victims. See

Barrett,28,1992)at 7 of David New(January (testimonyCommittee
Police). addition,of In there wasAssociation of ChiefsHampshire

nofelonythat victims B sexual assault wheretestimony pen-of class
threats, fear,the same“experienceetration occurs the same the
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same assault and the same trauma victims ofphysical aggravated[as
felonious sexual See Before HocHearingassault].” Public Joint Ad

1991) (testi-Study 4,Committee to 60Rape (SeptemberStatutes at
MacMichael,of New Do-mony Barry Hampshire AgainstCoalition

Violence).mestic and Sexual ofsponsorsOne of the the bill testified
that purposeits was “to make it clear that was not thepenetration
issue, but that the issue of ofcontact is the utmost impor-[sexual]
tance. ... There was a policy consideration to the fact thathighlight

afelonious sexual assault is heinous . . . .”particularly crime See
Public on SBHearing Judiciary472 Before the House onCommittee

(March (statement3,1992)at 1-2 of isRep. Burling). The petitioner
thus mistaken when he characterizes the inclusion of felonious sex-
ual in 1992assault the amendment as “an afterthought.” See also

(“It1992,Laws 254:1 the policyis of this state that sexual assault
crimes shall be treated as the of theyheinous crimes violence that

are,truly personsand that ofconvicted those crimes shall be sen-
..”).tenced to severe penalties, including libertyextended loss of ..

We conclude that the legislature rationallycould have determined
that individuals ofconvicted felonious sexual assault aconstitute
special thedanger communityto as from Bdistinguished other class
felons. further harmPreventing communityto the by denying class
B sexualfelony offenders bail notpost-conviction is unreasonable or

1982)arbitrary. Hubbard, 132, (5thSee Young v. 673 F.2d 134 Cir.
(rational basis for denying post-conviction bail for certain enumer-

felonies); (2d 1979)Harris, 594,ated v.Finetti 609 F.2d 599 Cir.
(same); (Fla. 1984)State, 410,Barts v. (same);447 So. 2d 411 App.

Anderson, (Iowa 1983)372,State v. (same);338 N.W.2d 375-76 Spit-
State, 1271, (Okla. 1982) (same).znas v. 648 P.2d 1273 Crim. App.

That there othermay equallybe serious crimes not included in the
1992 amendment does not render inclusion of felonious sexual as-

State, (classifica-sault unreasonable. See Barts v. 447 2d at 411So.
tion of certain serious offenses as nonbailable not unreasonable

becausesolely differ as toopinions what should have been included
or excluded in 79,v. 122legislation); State, 85,Boehner N.H. 441cf.

1146, (1982)A.2d 1149-50 (legislative enactment not violative of
equal protection merely because made imperfect).classifications are

I,We that 597:1-a,hold RSA does not violate protection underequal
our State Constitution.

The also thatpetitioner argues of theapplication 1992 amendment
to him ais violation of the State and Federal prohibi-Constitutional
tions exagainst post laws. He onposits argumentthis the factfacto
that he committed his prioroffense to the ofeffective date the stat-
ute.
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I,1, the and part10 of Federal ConstitutionBoth article section
ex post23 the Constitution forbidHampshirearticle of New facto

Florida, (1977); State v. Bal-v. 432 U.S. 282laws. See Dobbertpenal
(1984).304, byA.2d As affordedlou, protection125 260 theN.H. 481

same, Winnick, 3v.regardin this is the see Woartprovisionsboth
the473, (1826), under Constitu-475 we decide this issue StateN.H.

they mayto the extent thatto federal decisionstion with reference
176, atGravel, 135 N.H. at 601 A.2d 680.our Seeanalysis.aid

law,ex oridentify postThe features that a prohibited facto
have as follows:as been statedpost applied,a law that is ex facto

an actas a crime“any punishes previouslystatute which
done; which makescommitted, was innocent whenwhich
crime,a itsthe for after com-punishmentmore burdensome

crime ofmission, deprives charged anywhich one withor
to at time when the actlaw theaccordingdefense available

. . . .”was committed
Woart,omitted);Dobbert, see also 3 N.H.(quotationU.S. at 292432

100,287, 290, 461475; v. 123 N.H. A.2dTheodosopoulos,at Statecf.
(1983). occurs, however, if the changeex violation102 No post facto

theand does not increasemerely proceduralin the law iseffected
offense,an thechangeor the elements of orpunishment for alter

Graham,v. 450 U.S.guilt.to Weaverrequired proveultimate facts
(1981). in ex24, dichotomy postn.12 This substanee/proeedure29

the continuousnecessity“is an to reconcile forattemptanalysisfacto
adjudicationof the criminal and correctionsrefinementlegislative

that rightswith the constitutional substantialprocess requirement
the allegedremain static from the time ofof a criminal defendant

(9thMcCahill, 849,F.2d 850 Cir.States v. 765criminal act.” United
1985).

thealter substantialany right1992 amendment did notThe
above,to As discussed convictedchange.had thepetitioner prior

Althoughto bail.right post-convictionhave nofelons fundamental
after con­that him of bail convictionargues deprivingthe petitioner

thea an act committed to amend­punishment priornew forstituted
enactment, the startingit is not Whileclearly punishment.ment’s

to thehave accelerated due amend­mayof beenpunishmentdate his
Seement, of occurred.punishmentno enhancement of the amount

(10th 1985) (be­944,F.2d 948-49 Cir.States v. 765Affleck,United
Bailproceduralis and newpending appealadmission to bailcause

violationpostno expunishment,Act does not increaseReform facto
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to Act toapply date);conviction before effective United States v.
McCahill, (same);765 F.2d Ballone,at 850 see also United States v.

1381, (11th 1985) (no762 F.2d 1382 Cir. ex violation topost facto
Bail Reformapply Act to conviction date,obtained after effective for

before); (3dcrime committed Miller, 19, 21United v.States 753 F.2d
1985) (same). Thus,Cir. even inthough changethe the law may have

disadvantaged the petitioner, the it himapplication of to was not ex
post because it “neither made criminal a theretofore innocentfacto
act, nor aggravated a committed,crime previously nor provided
greater punishment, nor changed the proof tonecessary convict.”
Dobbert, 432 atU.S. 293. Application of the 1992 amendment to the
petitioner to himdeny post-conviction bail was not unconstitutional.

Petition writ habeasfor of
corpus denied.

All concurred.
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