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Wheaton, byChristine G. brief and se.orally, pro

McKee, Exeter, Cazden,Patricia of and of Manchester,Elizabeth
brief, Cazden,on and orally,the Ms. for the defendant.

Thayer, defendant,J. The appealsUlf theDunberger, Master’s
Nute,T.(Stephanie childEsq.) support approvedorder that was by

J.).Superiorthe Court (Barry, plaintiff,The Christine Wheaton-
Dunberger, maritalargues that the master acted within her discre-
tion. agreeWe and therefore affirm.

1983,toPrior their inmarriage the executed anparties antenup-
tial agreement that “neitherproviding shall be entitled to ali-any

ormony, support money” derived from assets.certain Pursuant to
agreement,this the plaintiff renounced claim to theany defendant’s

assets.Swedish The obtainedplaintiff degreeher master’s in physi-
therapycal ofduring the course the andmarriage part-time.worked

The defendant holds a indegreemaster’s electrical engineering and
employedwas duringfull-time the marriage but was laid off while

the wereparties separated.
plaintiffThe lived in maritalthe home theduring separation, and

the parties stipulationentered into a permanent partial that a prop-
erty inspection would be done before the vacatedplaintiff maritalthe
home. Under the stipulation,
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are beyondbelieveswhich the Defendantdamages“[a]ny
shall, byresolvedtear, if not able to beandreasonable wear

of the Court and theto the attentionbroughtbethe parties,
Plaintiff’s lia-as to themake a determinationshallCourt

and the costs thereof.”repairfor thebility
was orderedpartyeachproceedings,of the divorceAt the beginning

de-under a temporaryad litem feesof the guardianto one-halfpay
followingalso included thestipulationpermanent partialcree. The

clause:
Plaintiff’sfor theresponsiblenot be“The Defendant shall

orders to date.as Courtperthe Guardian’s billofportion
or-existingof theseek a modificationPlaintiff will notThe
ofpaymentforresponsibilitythe Defendant’sder relative to

the overallfees, challengeis free tobutthe Guardian’s
bill.”Guardian’s

13,1991,1991, Mayin effectivedivorced DecemberThe wereparties
joint physicaltoThey agreeddifferences.on irreconcilablebased
on a physicalcould not agreetheir children butcustody oflegaland

responsibilityorschedule, support,the amount of childplacement
alimony.torightswaived theirBoth partiesfor medical insurance.

andphysical therapy practiceher ownestablishingisplaintiffThe
income ofmonthlyashowing grossaffidavita supportsubmitted
$3,776consultant, perearningas aworkingisThe defendant$746.

1991,InSwedish assets.from hismonth, and receives dividends
$29,000. The plaintiffto approximatelyamountedthese dividends

home,as the marital wherein neighborhooda house the samerents
that thelives, partiesthe master orderedandthe nowdefendant

onFriday,from toFridayof the childrencustodyphysicalwould have
thepaywas ordered to plaintiffThe defendantweeks.alternating

insuranceand to medicalprovidein child support,monthper$950
addition, to the entire bal-payIn he was orderedchildren.for the

$1,251.95litem, and he was awardedthe adguardianance owed to
thebyto have causedhome beenallegedto the maritaldamagesfor

plaintiff.
1992,3, theMarchfor reconsideration. OnmovedpartiesBoth

decree regardingof the divorcethe paragraphsmaster vacated
marital home.to thedamagepropertylitem fees andadguardian

ad litemall of thepay guardianthe defendant toThe master ordered
of1991, the award7, and defendant’sMayafteraccruingexpenses

re-The masterwas vacated.$1,251.95 damage simplypropertyfor
share thesupport,reduce childtoargumentsthe defendant’sjected
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costs, an income ofimputeinsurance annualchildren’s medical
return,$40,000 to a taxplaintiff jointthe order the fileplaintiff,to
The de-awarding support.in childand his Swedish assetsdisregard

claim that thefendant issues on as well as hisappeal,raises these
byand Federal Constitutionsmarital violated both the Statemaster

gen-or on thesolely primarilysupport obligationa “basedimposing
der of parent.”the

award ofof an appropriateThe master’s determination
not an of discretion.child will be set aside absent abusesupport

(1984).Russman, 596, 1017, 1019593,124 474Russman v. N.H. A.2d
1988, the mas­guidelinesof the inadoption supportWith the child

for­award fromdiffering prescribedter’s discretion to thesupport
the finds specialmulas limited to in which masteris situations

(1992); see also v. Millard458-C:4-:5 Morrillcircumstances. RSA
(1990).685, 387,(Morrill), 687, 388132 N.H. 570 A.2d

(1)arguments premised grounds:The main are on twodefendant’s
earningin not that the currentfinding plaintiff’sthe master erred

(2)$40,000; andcapacity parties equal physicalis because the have
children,custody of what the defendant contends is theof the instead

cus-more hasparty primary physicalcommon situation where one
children, adjustmenttody of the should have made somethe master

to the child support by guidelines.amount of determined the

tothat the refusal the hadplaintiffconclude master’s findWe
$40,000 the evi­byan of at wasearning capacity supportedleast

in­support reported monthlydence. The affidavit aplaintiff’s gross
$746, $9,000 year.come of or The defendant’sapproximately per

seeplaintiff voluntarilyinsistence that the RSAunderemployed,is
458-C:2, IV(a) (1992), is that a of the plaintiffbased on the fact friend

$40,000.offered a in area for Thejob working plain­her the Boston
tiff, however, could not remove the children from the Portsmouth

court,area or andpermissionwithout from the defendant the the
that in thehad the children would remain sameparties stipulated

one year. prospective apparentlyschool for at least The employer
have a onthought long impactsuch a commute would thenegative

theplaintiff’s performance,work and revoked offer.
plaintiff onlyThe defendant also that the chooses to workcontends

fails to a thatpart-time, recognize physical injury preventedbut he
1991,the of her exten-plaintiff working duringfrom the summer or

acceptsive her search and to atestimony regarding job willingness
if prospectivefull-time a her to close herposition employer asked

own apractice. plaintiffBefore her the success-marriage, operated
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ful physical therapy practice, and she certainly has the skill to do so
again. As the financial situation of the plaintiff improves, the defend-
ant seekmay modification of the court order.

The defendant next thatargues the child support order is “unjust,
confiscatory undulyand burdensome” because the master strictly
applied issue,the child support guidelines. The as bystated the de-
fendant, “whether,is once partya has unquestionably demonstrated
that a ‘special circumstance’ the courtapplies, may nevertheless re-
fuse to fromdepart the numerical inguidelines RSA chapter 458-C.”
Just as RSA 458-C:5 authorizes the master to exercise her discretion

adjustto the formula,award under the itsupport also authorizes the
master’s exercise of discretion in not theadjusting support award.

The child support guidelines were adopted to uni­promote
(1992).informity child support awards. RSA 458-C:l Accordingly,

there is a rebuttable thatpresumption the amount of the award re­
fromsulting the of theapplication guidelines is the correct amount of

458-C:4,child support. master, however,RSA II. A does not have to
follow the guidelines ifstrictly such an application unjustwould be or

ininappropriate a given 458-C:4-:5,situation. Id. Under RSA the
master can adjust award,the support either upward downward,or
when the master makes a thatspecific finding the guidelines should
not be followed.

The defendant thatargues this case apresents cir­special
cumstance in that there is a orsplit shared custody arrangement.

458-C:5,1(h). such,See RSA As he argues that he should not be re­
quired to pay the full amount of monthly child support computed
under the guidelines because he has custody of the children for one-­
half of the defendant, however,month. The is the stat­interpreting
ute to anrequire adjustment to a child support uponaward a show­
ing of special circumstances. The plain ofmeaning the statute
evidences no such circumstances,intent: “Special including, but not

to,limited the result infollowing, may adjustments in applicationthe
of support guidelines provided 458-C:5,under this Ichapter.” RSA

added).(emphasis
The master fully addressed this inargument her on theruling de-

fendant’s motion to reconsider:

“An equal ofsharing custody does not automatically result
in no order of insupport. Although some cases the parents
may share equal children,custodial time with the it is a rare
circumstance in which both households are inequivalent
terms of financial case,resources and Inneeds. this fi-the
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each eachnancial and income of andpartycircumstance[s]
grossly unequalhousehold and dissimilar.”[are]

1(b).458-0:5,See RSA

lightThe master have that in ofreasonablycould determined
the with an ofadequate livingneed to the children standardprovide

in aduring they plaintiff,the time which reside with the downward
adjustment inappropri­of the child order would have beensupport

discretion,ate. a not an ofrepresentSuch determination does abuse
toand we will not overturn the order the defendantrequiring pay

inper month child support.$950

protectionWe now turn to the defendant’s claim. Heequal
in physicalcontends that of fact that hadlight parties equalthe the
children,of the the master’s that the defend­custody determination

ant thewould was his The defend­obligor parent gender.be based on
ant “provides authoritythat RSA noargues chapter 458-C
whatsoever” for a court designate obligorto one as the whenparent
both are onparents argumentcustodial This is based RSAparents.
458-0:1,1, “Theprovides:which custodial shall shareparent respon­

ofsibility children, anyfor economic the of non­support irrespective
custodial Theparent’s child order.” distinction between asupport

however,a parent,custodial and non-custodial has to do withnothing
the of which if be the Thedesignation parent, any, obligor.will stat­
ute “obligor”defines as “the thesimply parent responsible pay­for
ment of supportchild the terms of a child supportunder order” and
makes no parentreference to which has physical legal custody.and

458-C:3,RSA VII.
In reconsider,on theruling defendant’s motion to the master ex-

plained: designated“The Defendant was as the for‘obligor’ only pur-
of childposes the the factsupport guideline uponcalculation based

that the Defendant’s financial resources significantly superiorare to
the Plaintiff’s. The ofdesignation the as has no‘obligor’Defendant

to hisrelationship custodial award.” The designateddefendant was
as the on income,the of his hisobligor gender.basis not The record
provides no for thatsupport his claim the order violated constitu-his
tional under therights equal protection clauses of the State and Fed-
eral Constitutions.

The next thatdefendant the abused herargues master discretion
in of“disregarding portionthe the parties’ antenuptial agreement
concerning support premaritalbased on income from assets.” The
parties entered into an whichantenuptial agreement that inprovided
the terminated,event that the marriage legallywas shall be“neither
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from thealimony, money, proper-entitled to or derivedany support
ruled valueA.” The master that theties listed herein as Attachment

subject discovery,was not to butof the defendant’s Swedish assets
discov-by those assets could bethat the stream of income produced

a increas-steadilyThe financial records revealedered. defendant’s
$3,898 $29,144of in 1982 to a ofhighstream income from a lowing of

in 1991.

order,In master includedthe child themaking support $250
$3,000 of the income derivedmonth, peror defendant’sper year,

argues “supportfrom his The defendant thatSwedish assets.
sup­to in means childmoney” antenuptial agreementreferred the

why per­is should not beand that “there no reasonport, [parents]
inspecifiesto into a that advanceprenuptial agreementmitted enter

in a Thisevent ofthey supporthow calculate child the divorce.”will
however, parties’ antenuptialwhere theargument disingenuous,is

ifchild from the Swedish assetsagreement provide supportwould no
encompass support. legislatureis read to child The“support money”

has this issue:addressedunambiguously
marriage may“Aman in of entercontemplationand woman

However, con-into a contract.... nointerspousalwritten
undertract enforceable this section containmayotherwise
abrogateto the or com-any attempts statutoryterm which

mon of of the mar-contemplatedlaw minor childrenrights
riage.”

added).(1992) can(emphasis Antenuptial agreementsRSA 460:2-a
they only par-bind as are theonly prospective spouses/parents,the

the Even if intended to their chil-partiesties to contract. the make
notdren to the such wouldparties antenuptial agreement, language

in of statute. All of the defendant’s assetslightbe enforceable the
the of thesettingcould considered in amountproperlyhave been

no of insupport includingchild award. There was abuse discretion
from the the Swed-per produced bymonth income defendant’s$250

in amount of childcalculating support.ish assets the
orders.appealThe final issue on addresses four financialseparate

(1) bymaster her discretion:arguesThe defendant that the abused
for insur-ordering solelythe defendant to be medicalresponsible

(2)ance; to feesordering defendant ad litemby pay guardianthe
(3)7,1991; by to theMay refusing plaintiffthat accrued after order

(4)return; tojoint byto file a tax and to order therefusing plaintiff
damage to the maritalalleged propertyreimburse the defendant for

home. issues seriatim.We will address these
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forpremiumsto thepaythe defendantThe master ordered
thatinsurance; requestedhadthe defendantchildren’s medicalthe
par­the in theevenly. disparityGivensplitof bepremiumsthe cost

in order. See Russ­of thisfinances, we no abuse discretionties’ see
596, 1018-19.man, 124 at 474 A.2d atN.H.

1991, that the defendantstipulatedIn the partiesMarch
of the adportion guardianfor the plaintiff’snot be responsiblewould

date,” wouldplaintiffto and that theordersperlitem fees “as Court
that such fees be dividedexistingof the ordernot seek a modification

motion,master, revisitedin to the defendant’sresponseTheequally.
all of the adpay guardianwas ordered toissue. The defendantthis

7, 1991, a fourapproximatelydateMayfees afteraccruinglitem
fact that thein 1991. Thehearing Septemberfinalmonths before the

custodyof thebeginningof such fees at themaster ordered a division
the division ofalteringthe master fromin no way prohibitsdispute

proceedings.the course of thethroughoutlitem feesadguardian

that she ordi­the masterhearing, explainedthe finalDuring
it mayto tax returns becausejointnot order filenarily partiesdoes

that ab­liability,” andunnecessarily“a tosubject person potential
to filerefund, “if a does not wishpersona orsignificant savingssent

I to do The defendant testifiedreturn, do not force them so.”jointa
file tax returns for 1989 orfinal that he had tohearing yetat the

result in1990, joint signifi­that a return wouldand did not indicate
in toof the master’s refusalcant see no abuse discretionsavings. We

thejointthe to file a return with defendant.plaintifforder

that it was an abuse of discre­Finally, arguesthe defendant
for propertyto refuse to order the toplaintiff paytion for the master

that theparties stipulated plaintiffto the marital home. Thedamage
beyondmarital home rea­damagesfor to theresponsiblewould be

tear, court. The defendantbyand as determined thesonable wear
$10,000 for to the maritalplaintiff damagefrom theinitially sought

storm andsignificant damage,home. The indicatesinspection report
construction. Thefaulty onlythat to be redone due towork needed

to was for areasonably plaintiffthat could be attributed thecost
water leaked over platesthe hardwood floor caused whenstain on

that theseplaintiffthat under The testifiedplaced plants.were
home, and that it was the de­had in the maritalplants always been

did notwho the under the The defendantput plates plants.fendant
there was no abuse of discretiontestimony. Accordingly,thisdispute

the defend­original awardingin that of the decreevacating portion
$1,251.95.ant
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no of inFinding order,abuse discretion ofany portion the we af-
firm.

Affirmed.
All concurred.

Hillsborough
No. 92-222

HampshireThe State of New

v.
DegreHenri

5,August 1993

Howard, (JohnR.Jeffrey attorney general Curran,A. attorney,
brief),on the by brief for the State.

James E. Duggan, defender,chief appellate Concord,of by brief
for the defendant.

OpinionMemorandum

JOHNSON, J. The defendant hisappeals conviction of felonious
assault, 632-A:3, (1986),sexual see IIRSA after a trial injury the

J.).(Dalianis,Superior Court arguesHe that a police officer’s state-
ments at trial constituted impermissible opinion testimony, warrant-

reversal.ing We affirm.


