
526

Rockingham
92-457No.

BaileyRobert C.

v.

SommovigoAldo and Marie

10,August 1993

(JackBoston,Bryan Little, of MassachusettsLaw JackOffices of
on and for theorally), plaintiff.Little the briefBryan



527

Stein, Salem, orally,of brief and for the defendants.Ralph by

HORTON, a of as-plaintiff, Bailey, brought pleaJ. The Robert
to recover the balance due under a construction contractsumpsit
defendants, defendants,the Marie inSommovigo.with Aldo and The

turn, a counterclaim from the forbrought seeking damages plaintiff
trial,of contract. a theFollowing Superiorbreach bench Court

J.)(Smukler, actions,dismissed both that while theholding plaintiff
contract,was to ofentitled the balance the this amount was entirely

byoffset the from the of con-damages resulting plaintiff’s breach
tract. On theappeal, plaintiff argues that the defendants failed to
prove damages bycaused the breach of contract. andmodifyWe af-
firm in part, and reverse in part.

1989,In June the defendants into aentered written contract with
contractor,aplaintiff, generalthe for the construction of a single-

infamily home Salem. Building plans supplied by the defendants
called for a two-story 3,968house and garage containing total square
feet, 3,264including square feet of area. Theliving contract incorpo-
rated the plans and thatprovided “[a]ny alteration or deviation from

specificationsabove involving extra costs will be onlyexecuted upon
orders,written and will become an chargeextra over and above the

$201,630.56.estimate.” The contractquoted wasprice
On several occasions after plaintiff began home,the work on the

defendant Marie Sommovigo requested modifications to the original
building plans. instance,In each the plaintiff quoted a forprice the

modification,requested and Ms. Sommovigo orally accepted the
quoted price. One modification concerned the installation of a sepa-
rate forheating system the second floor of the house. The defendants

$185,064.92thepaid plaintiff under the contract.
1990,In April plaintiffthe abrought plea of toassumpsit recover

the balance due under contract,the construction as amended by the
requested modifications. The plaintiff alleged that the total amount
owed under the $234,478.50,modified contract was with a balance

$49,414.08.due of The defendants responded that the house con-as
structed notdid with thecomport original inbuilding plans, and De-

1991 theycember filed a counterclaim seeking dismissal of the
plaintiff’s complaint and damages for breach of contract. Specifi-
cally, the defendants claimed 2,865that the house contained only
square area;feet of living that the rooms,dimensions of certain
doors, and cabinets did not comport with the original thatplans; the
modifications to the home effectively thwarted the design and intent
of the original plan; that the house was not inconstructed a “good
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manner”; that plaintiffand workmanlike and the had assessed
and excessive for extras.”“gross overcharges

trial,a trialFollowing June 1992 bench the court dismissed both
plaintiff’sthe and the defendants’ counterclaim. It first foundplea

that the conduct intent to the con-parties’ modifymanifested their
intractual that all to the be writ-requirement changes building plan

ing. The defendants therefore were bound to thepay agreed
costs, which,modification after deductions for credits and al-

lowances, $32,847.92. regardtotaled With to the defendants’ coun-
terclaim, the trial court found that of the house had beenportions

manner,in it damagesa defective but declined to award be-painted
prove remedyingcause the defendants failed to the cost of this de-

fect. The trial court also found that the theplaintiff breached
3,264contract a thanby constructing containinghouse less the

square living by buildingfeet of area called for the The con-plans.
struction of the which the instal-separate heating system, required

additional, ducts,lation of was a “substantial cause”larger heating
living Although Sommovigoof the reduced area. Ms. had requested

the the court thatseparate heating system, plaintiffnoted the had
failed to to her “the the increase in duct size ...explain impact would

house,have the dimensions of the interior rooms of the as heupon
a dutyhad to do.” The court concluded that there had not been a

of the minds” between the as to the“meeting parties heating system,
and that there was contractual relation the ...partiesbetween“[n]o
as to that term.”

quantumThe court held that the could recover inplaintiff meruit
system,for the installation of the but it also heldseparate heating

that the defendants were entitled to for the attendant lossdamages
of area. courtliving paucityThe noted that the record a“contain[ed]
of itdamages,evidence” on the issue of but found “sufficient evi-

in analysis”dence to a rational of this issue. It reasoned thatengage
$201,630.58 3,264originalthe contract was for feet ofprice square

area, 2,580living byor foot. theper square Multiplying$61.77 $61.77
actuallyfeet of area the court determinedsquare living provided,

house, constructed, $159,366.60,that the as had a value of or
$42,263.98 $42,263.98,than the From theoriginal price.less contract
trial court its determination of$32,369.74 representingsubtracted —
the the that the de-balance owed under contract —and concluded

$9,894.24fendants in ofpaid theyhad excess the value received. The
trial court that the had toprovidednoted defendants not evidence

amount,a in this it its calcula-judgment damageand usedsupport
determiningtion “for the sole of that the had beenpurpose” plaintiff
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his courtadequately compensated for services. The trial concluded
that the was of theappropriate remedy plaintiff’sdismissal both
plea and the counterclaim.defendants’

inOn the contends that the trialappeal, plaintiff court erred calcu-
thatlating the balance due under the modified contract totaled

$32,369.74. to an byitemized list of costsAccording prepared the
defendants,plaintiff byand the ofuncontroverted the initial cost the

$43,216.76.contract The list amodifications totaled indicated deduc-
$10,368.84 allowances,tion of in and such that costcredits the of

$32,847.92.modifications totaled to thisAdding originalamount the
$201,630.56,contract ofprice the court calculated that the modified

$234,478.50.contract wasprice To determine the balance due under
contract, costs,the the trial court indisallowed trash removal$375

$185,064.92itand deducted the already paid by defendants,the as
$6,300well aas note by plaintiff.held the The trial court then de-

$10,368.84 that,ducted the in allowances in the plain-as reflected
list,tiff’s cost had already defendants,been credited to inresulting

its $32,369.74.conclusion that the balance owed was

Although we togenerally defer the trial court’s findings of
fact, this rule does not where isapply bya finding unsupported the
evidence or aserroneous a matter of law. v.RyanSee Perini Power
Constructors, Inc., 171, 173, 137, (1985).126 N.H. 489 A.2d 138 In

case,this allowing the defendants a double credit for allowances was
inclearly error. We hold that the balance due under the modified

$10,368.84 $42,738.58.contract should be byincreased to The plain­
tiff further argues that the trial court should not have deducted the
$6,300 note, which he contends was never byexecuted the defend­

however,ants. The plaintiff, has pointed to no evidence to support his
argument that the trial,note was not executed. At the only reference
to the note in ofappeared the list preparedcosts theby plaintiff. The
list indicated that the face ofamount the note was properly deducted
from the balance due under the construction contract. The plaintiff

no attemptmade to identify costs,errors in his oflist and the trial
relied,court objectionwithout from the plaintiff, on this list. Where a

party acquiesces to a trial court’s ruling, the ruling becomes the law
of the See,case and becannot attacked on appeal. v.e.g.,Arnold City

Manchester, 859, 864, (1979).119 N.H. 1322,409 A.2d 1326 Weof
therefore decline to add the value of the note to the balance due
under the contract.

plaintiffThe also the trialchallenges court’s decision to dismiss
his as ofplea part its resolution of the defendants’ counterclaim. He
first argues that the house contained the amount of area con-living
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that he notplans, and didoriginal buildingthetemplated under
if heMoreover, argues that evencontract. the plaintiffthebreach

in hiscontract, dismissing pleacourt erredthe the trialbreached
the due underrighthis to balancealreadyhe had establishedwhen

the contract.

the the con­whether breachedplaintiffneed not considerWe
trial of thetract, plaintiff’sthat the court’s dismissalas we conclude

reli­performit insufficient evidence to aafter found there wasplea,
lawcalculation, in error. thatrecognize “[t]hewas Wedamagesable

of Petrie-­certainty recoveryfor damages.”absoluterequiredoes not
(1982)120, 125, 1167, 1171122 N.H. 441 A.2dButterfield,v.Clemons

omitted). review, the in the lightwe consider evidenceOn(quotation
below, aparties and will overturnprevailingmost favorable to the

Belknapit to erroneous.only clearlyif we find be Seedamage award
Industries, Inc., 28, 30, 424Textiles, 121 N.H. A.2dInc. Belknapv.

(1981).1141, 1142

agreement throughcontractor has breached an de­Where a
of “the differ­approved damagesan measure isperformance,fective

have if asthe value the would had constructedbuildingence between
constructed.” Goodell Const.actuallyand its value as M.W.promised

320,Club, 322-23, 429Co., Inc., 121 N.H.SkatingInc. v.Monadnock
(1981). case, however, the made no329,A.2d 330 In this defendants

of lostthe incurred as a result thequantify damages theytoattempt
this, ownperformedthe trial court its dam­living Eecognizingarea.

calculation, its of“methodology computingbut it admitted thatages
that or not valid andmay mayis based on bedamages assumptions

evidence,”by acknowledged damagesand it that itsthesupported
The court was “uncertain”“inspirecalculation did not confidence.”

lost couldliving byto the value of the area be calculatedas whether
of livingcost theoriginal by square footagethe contractdividing

as howfor under the contract. It was also “uncertain” toarea called
expandedthe area be attributed to thelivingmuch of lost should

rather thanheating system,therequired by separateduct work
bythat had been authorized the de­other structural modifications

that arethe court was “uncertain thatFinally, damagesfendants.
accuratelyon foot theper square capturescalculated a dollars basis

in or notespace.”more less Welivingdifference betweenqualitative
insuspectdamagestrial court’s method of wascalculatingthat the

For the calculation failed to considerrespects. example,other
inin a valuedfootage differentlythe home should besquarewhether

Inin the home the is located. addi-footageaccordance with where



531

tion, for in the marginalthe calculation did' not account changes
area,of once a amount of area hadlivingvalue minimum such been

event,In accuracyas to the of itsanyachieved. doubt substantial
damages awardingestimate the trial court from the de­prevented

Yet,equal dismissingfendants a to that estimate. thejudgment by
trial court the defendants aplea, effectivelythe awardedplaintiff’s

$42,738.58the that the otherwisejudgment equal plaintiffto balance
requirehave been entitled to While we do not abso­would recover.

in ancertainty damages,the award of we do indicia ofrequirelute
121 640,Baker v. Brown N.H.Realty,reasonableness. See Dennis

646, 433 1271, 1275(1981); Bemis, 425, 429, 431121A.2d v. N.H.Steel
(1981).113, 116A.2d

counterclaim,In their the defendants two formsrequested
of relief: of the and an ofplaintiff’s pleadismissal award damages.
Had the trial court found the oralunenforceable modifications to the

contract, itconstruction could have dismissed Inplaintiff’s plea.the
addition, had the defendants the costs fromproved stemming the

breach, courtplaintiff’s alleged the trial could have awarded dam­
which then could have toages, been used reduce or eliminate the
judgment entered in theprior plaintiff.favor of See Zurback Steel

(1980).42,v.Corp. Edgcomb, 44, 153,120 N.H. 411 InA.2d 155 this
case, the trial court such eveneffectively performed a setoff though
the defendants nothad theirsufficiently proved damages. The party
seeking to damagesrecover has the burden of aproving by prepon­

ofderance evidence the amountextent and of such damages. See
777, 780,v. 122 370, (1982);Whitehouse N.H. 451Rytman, A.2d 372

Newton,v. 159, 162,Grant Town 285,117 N.H. A.2d370 287of
(1977). Here, the trial court thefound evidence insufficient to justify
an award of on Thus,the defendants’damages counterclaim. the
counterclaim fail. .. or“must whether not fault on partexisted the

Grant,of” the plaintiff. 162-63,117 N.H. at 370 A.2d at 287. Since
the defendants’ haddamages not been any degreeestablished with of
certainty, the trial court should have entered a inverdict favor of the

onplaintiff the defendants’ counterclaim.
The arguedefendants that the court onrulingtrial based its quan-

meruit, intum that it plaintiff’sdismissed the in order toplea pre-
unjust meruit,vent enrichment. The trial use ofcourt’s quantum

however, toonlyrelated the toplaintiff’s ability recover outside of
the contract ofthe value labor and materials toexpended install the

however,separate heating system. expressly held,The court that the
shortage contract,in area constituted a breach of and itliving pro-

to liabilityceeded the plaintiff’sconsider for damages.
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that court have awarded judgmentfind the trial shouldWe
counterclaim, and itsfor on the defendants’ we reverseplaintiffthe

In so reinstate trialplaintiff’s doing,dismissal of the claim. we the
thatrulingand the defendants are liableprior independentcourt’s

modified Thatfor due under the construction contract.the balance
in with our conclusion that theconformityshall be enforcedruling

$42,738.58.the contractdue under modified isbalance

and in part;Modified affirmed
reversed in part.

All concurred.
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