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that court have awarded judgmentfind the trial shouldWe
counterclaim, and itsfor on the defendants’ we reverseplaintiffthe

In so reinstate trialplaintiff’s doing,dismissal of the claim. we the
thatrulingand the defendants are liableprior independentcourt’s

modified Thatfor due under the construction contract.the balance
in with our conclusion that theconformityshall be enforcedruling

$42,738.58.the contractdue under modified isbalance

and in part;Modified affirmed
reversed in part.

All concurred.

Merrimack
No. 92-522

Durocher,Lawrence Jr.

v.

Equine a.Rochester Clinic &

10, 1993August



533

Gordon, London,Frank H. of andby orally,New brief for the
plaintiff.

Ouellette, P.A., (DennisDibble and DoverHallisey, Tanguay, of
L. brief,Hallisey and Thomas G. Ferrini on the Mr. Halliseyand

for theorally), defendants.

Brock, appealsC.J. The the dismissal of hisplaintiff negligence
(O’Neill,action veterinarian Thealleging negligence. Superior Court

J.) the expertdismissed action for failure to andesignate medical
towitness that theprove plaintiff’s horse was permanently injured,

and that the negligencedefendants’ caused such Forinjury. reasons
follow,that we vacate and remand.

27, 1988,On September two race horses transportedwere from
Rockingham Park to horse,defendant Rochester Equine Clinic. One

stallion,a Wattie,black was sent to bythe clinic Robert D.V.M. for
treatment inchipsand removal of his left front fetlock and right

carpal joints. horse,front The other a black bymare owned the plain-
tiff, was the clinic Dr. forby Wattie diagnosis hindconcerningsentfto

lameness,end caused aby mishaptrailer on a trip from Florida.
plaintiffThe that onalleges September 30, 1988, defendant Grant

Myhre, operated mare,D.V.M. on the thatbelieving she was the stal-
lion, fetlock,to remove an ankle inchip rightthe front andespite

warningearlier theby referring veterinarian that there may be
some mistake. The plaintiff sued for andnegligence gross negli-
gence. He alleges clinic,that before theentering defendant the mare

problemshad no legs,with her the trailerdespite mishap, but that
after the theoperation, mare was no tolonger able train as a race
horse. The defendants propounded expert interrogatories, and the
plaintiff answered by stating that there were no expert witnesses

toavailable thetestify regarding veterinarian malpractice claim at
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dismiss,moved that thearguing plaintiffThe toissue. defendants
testimonyof in the ofproof expertcould not meet his burden absence

1992).by (Supp.as RSA 507-E:2required
nottestimonythat medical wassuperior expertThe court held
theconfusinginnecessary Myhre’s negligenceto defendantprove

fall the“‘the involved withinmare and the stallion because matters
Adams, 377,100 N.H. 379Bentleyof common v.knowledge.’realm

(1956).” motion, however,[, 202, grantedA.2d The court the204]128
ruledamages, generalcausation and ‘[t]hebecause “on the issue of
theproximateis that the cause betweenin medical casesmalpractice

testi-expertthe must establishedinjury throughand benegligence
(1990)351,299, 304[,State, N.H. 575 A.2d 353]v. 133mony.’ Thorpe

added).” re-court not whether thesuperiorThe did state(emphasis
in undermalpracticemedical casesquirement expert testimonyof

1992) involvingto actionsmalpractice(Supp. appliesRSA 507-E:2
reconsider, that RSA 507-arguinganimals. The moved toplaintiff

1992) ifthat the courtrequestingnot but(Supp. apply,E:2 should
that hetestimony given oppor-be therequired expertnonetheless

court deniedexpert. superiorto a Thetunity present veterinarian
of and thefrom the order dismissalplaintiff appealsthe motion. The

of motion for reconsideration.denial the

tonecessarywasexpert testimonyWe that no medicalagree
thein onMyhre operatingDr. was negligentdetermine whether

is as the commonregardedanimal. the matter withinwrong “Where
wrong leg,the off theas where sawsknowledge laymen, surgeonof

field,body operativeis to a of the not within theinjury partor there
the aid ofjuryit that the infer withoutmay negligenceis often held

al., and theKeeton et Prosser Keeton onW.P.any expert.”
(5th Adams,32, 1984); v. 100Bentley§ 189 ed. seeLaw of Torts at

jurorson379, knowledge,at at 204. Based commonN.H. 128 A.2d
on a horse con­wrong operationthat themay performingdetermine

theon the of veterinarian.partstitutes negligence

1992) appliesRSA (Supp.We next consider whether 507-E:2
plainA of RSAreadingactions veterinarians.negligence againstto

1992) injuredthe is toapplicablereveals that statute507-E:2 (Supp.
thatanimals. Itpersons, injured providesnot

thethe shall haveinjury, plaintiffaction for medicalany[i]n
in-affirmative mustbyof evidence whichprovingburden

(a) of reasonabletestimony ... : The standardclude expert
provider’s profes-in the medical carepracticeprofessional

(b) failed actthe care to...; providerand That medicalsion
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(c)standard;in accordance with such That as a proxi-and
thereof,mate injured person injuriesresult the suffered
notwhich would otherwise have occurred.”

added).1992)507-E:2, IRSA It would be disin-(Supp. (emphasis
genuous to the word as the defendantsinterpret “person,” suggest,
as the owner of an animal. we conclude that theAccordingly, statute
does not apply.

Nonetheless, we the of the Montanaadopt reasoning Su­
Court that the standard ofpreme concerning“[m]atters care owed

by a veterinarian and after areduring surgery outside the common
experience jurors;and of is neces­knowledge lay expert testimony

jurors]to assist insary resolving such cases.” Zimmerman v.[the
(Mont. 1993).Robertson, 338, Moreover,854 P.2d 340 testi­expert

a is onmony by necessaryveterinarian the issue of whether the sur­
Annotation,causedgery actually purported injury.the See
811,Veterinarian’s 71 A.L.R. 4th 824-25Liability Malpractice,for

(1989). to theContrary plaintiff’s suggestion, we believe that a horse
trainer cannot be ansimply qualified expertas to interpret x-rays
and medical records to the any inju­assess causation of purported

however,Aries. trainer to ofmay, testify agilityas the a horse prior
to and after a time.specific

case,In this jurors could determine without the ofassistance
expert testimony whether Dr. breached a ofMyhre duty bydue care

the onperforming wrong surgery the horse. What is not so easily
decided, however, is whether the mare’s alleged injury bywas caused
the or ifoperation, even the mare suffered an injury. plaintiffThe
argues testimonythat from the trainers is to provesufficient that the
mare has a andpermanent injury, injurythat the was bycaused the
operation. believe that expertWe from atestimony veterinarian is
necessary to the ofprove elements causation and harm in this tort

State, (“The304,action. v. 133Thorpe N.H. at 575 A.2d at 353Cf.
rule ingeneral malpracticemedical cases is that the proximate cause

between the and thenegligence injury must be established through
expert testimony.”). typeThe of needed toknowledge determine the

of injuriescause based on medical whethermalpractice, committed
by veterinarian,a medical doctor or a is ofgenerally outside the

jurors’realm of knowledge.common
The ifplaintiff that evenargues expert medical istestimony gen-

erally it would inrequired, unhelpfulbe this case because the de-
fendants havemay altered the records. The alteration of records

not necessarily precludewould an fromexpert independently exam-
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horse, anythe existence and causation ofdeterminingthe andining
records,of the the determina-ailments. of the conditionRegardless

in this case is outside the common knowl-injurytion of causation of
aided, inThus, for itsjurors. jury example,of the should beedge

fetlock,of to the frontsurgery rightof the nature theunderstanding
purportedcould have caused the mare’ssurgeryand whether such

lameness.

our first to articulateopportunityThis case us withprovides
inin the need for witnessesjurisdiction regarding expertthe law this

cases, thus, the should notplaintiffveterinarian and bemalpractice
Althoughfrom an to with the rule. theopportunity complyprecluded

informexpert,to the need for an he didplaintiff challengecontinued
that andesignatethe court reconsideration he wouldsuperior upon

in order for the case to be rescheduledveterinarian witnessexpert
trial. that is a reasonable Therequest. plaintifffor We believe this

into with his case ac­opportunity proceedshould be afforded the
set forth in thisrequirements opinion.cordance with the

that ipsathe the doctrine of res lo­Finally, plaintiff argues
“is a ruleipsa loquitur merely identifyingshould Resquitur apply.

circumstantial that are sufficient to agetthe elements of evidence
the to return ajury jury plaintiff’scase to the and allowplaintiff’s

Area, 397, 400,Inc., 127 N.H. 506Tyroleanverdict.” Cowan v. Ski
(1985).690, above, isproper expert testimonyA.2d 692 As stated

of the harm. Becausenecessary prove purportedhere to causation
case,in not reachyetno such has been heard this we dotestimony

applicable.the issue of whether the doctrine of res isipsa loquitur
See id.

Vacated and remanded.

All concurred.


