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Howard, (AnnR.Jeffrey attorney general Rice,M. at-assistant
general, brief),ontorney the by brief for the State.

M.Timothy defender,Landry, Concord,assistant appellate byof
brief for the defendant.

Thayer, defendant,J. The Delisle,Ronald H. appeals his con-
victions on the ground that he was the rightdenied to confer with
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holdtaken from him. Because wesamplea wascounsel before blood
to theno to with counsel priorthat the had conferrightdefendant

we affirm.sample,of the bloodtaking
1990, chargedand with3, arraignedthe defendant wasAprilOn

ap-sexual assault. Counsel wasaggravatedand feloniouskidnapping
26,day. the StateAprilfor defendant on the same Onpointed the

hairs a sam-bodya warrant to seize and bloodobtained searchpolice
defendant,toAfter warrant read thethe defendant. the wasple from

to theattorney being transportedto his beforehe withspeakasked
to This was de-requestthe be taken.hospital sampleswhere were

ontypeto a with 0 blood was foundbelongingnied. personSemen
of test showed that thethe The results the bloodvictim’s sweater.

typedefendant had 0 blood.
J.)(Perkins, shouldSuperiorthat the CourtarguesThe defendant

testto the of the bloodmotion resultssuppresshave hisgranted
executingnot the werepolicehis was notified thatbecause counsel

warrant, he not allowed to confer with counselthe and because was
contends that ad-was taken. The defendantsamplebefore the blood

coun-rightinto violated his tothe blood test results evidencemitting
I, and the sixtharticle 15 of our State Constitutionpartsel under

on the State Consti-relyamendment to the Federal Constitution. We
only if thein and reach the federal claimanalysistution our will

Ball, 124State v.greater protection.affordsFederal Constitution
(1983).347,226, 232, 471 A.2d 351N.H.

“byof counsel attaches vir­rightA defendant’s to assistance
v.of Stateproceedings.”tue the commencement formal criminalof

(1988).108, 585, theBruneau, 104, 552 A.2d 587-88 After131 N.H.
ofattached, is to assistanceto has a defendant entitledright counsel

Greene,v.of criminal Statestages” proceedings.counsel at “critical
(1986).320, 429, contends317, 512 A.2d 431 The defendant128 N.H.

of ato is a critical stagethat of a warrant seize bloodthe execution
be­him to assistance of counselcriminal thusproceeding, entitling

disagree.fore blood is taken. Wesamplethe

is at critical ofstagesof counsel providedThe assistance
aa topreserve rightin order to defendant’sproceedingscriminal

394, 397, 123,269 125Petkus, 110 N.H. A.2dfair trial. See State v.
(1971). Petkus,In that the(1970), denied, we heldcert. 402 U.S. 931

law,the cur­implieda blood under consentof defendant’staking
1992), a ofstagewas not critical(Supp.found at RSA 265:84rently

Id.the assistance of counsel.proceedings requiring “[D]eei­criminal
notconsent law areby impliedan accused under oursions to be made
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but,‘aessentially lawyer’s decision’ on the cancontrary, bybe made
a indefendant the absence of the assistance of counsel without any
substantial prejudice to rights[the under the sixthaccused’s]

(citation omitted).amendment.” Id.
Greene,inWe reaffirmed Petkus State v. where we based our deci-

Constitution,sion on the State and held that “the assistance of coun-
insel the decision tomaking take or not to take a blood alcohol test

under the implied consent law was not innecessary this DWI case to
protect Greene, 320,the defendant’s to a fairright trial.” 128 N.H. at
512 A.2d at 432. expressedWe no as toopinion maywhether there be
a right to counsel in a caseDWI where there had been a fatality,

inpotentially resulting a loss of for theliberty defendant. Id. The
defendant relies on this dicta to argue that because he faced a felony
conviction, the of“search his became a inanatomy” critical thestage
criminal him.proceedings against

The fact that the defendant faced a felony conviction does not
transform the of ataking of hissample blood into a critical ofstage

defendant,the Theproceedings. Greene,unlike Petkus and had no
choice toas whether he would provide the State awith blood sample.
That decision was made theby magistrate who found probable cause
for blood;the seizure of the defendant’s the defendant has not ap­

thatpealed finding failhere. We to see the ofutility therequiring
assistance of counsel before a court-ordered blood sample is taken.

ifEven the police had allowed Delisle to confer with his attorney
takingbefore him to the hospital, isthere little that the attorney

could have said or indone offurtherance Delisle’s to aright fair trial.
Counsel was not in acertainly position to advise Delisle not to submit
to blood sampling.

The defendant also contends that afinding constitutional
toright confer with counsel before a court-ordered testblood is con­

sistent with RSA (1986),594:16 which provides that prisoners shall
be permitted to confer with counsel “at all reasonable times.” We
find the legislature’s decision to provide certain protections stat­by
ute to be of little assistance in construing constitutional provisions.
The defendant’s final that,contention is unlike atesting person’s
blood or breath to content,determine alcohol there is no immediate
need to execute a warrant to seize a blood sample, thereby allowing
ample time for a defendant to confer with counsel before thetaking
blood sample. The fact that a defendant has time toample confer
with counsel does not mean his desire to do so is constitutionally
protected.
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byafforded the State Consti-of a rightfound no violationHaving
noprovides greatertution, that the Federal Constitutionnotingand

(1967),218, 227-28Wade, 388v. U.S.see United Statesprotection,
note, however, that sinceconvictions. Wethe defendant’swe affirm

court, preferredthesuperiorthealreadywas beforethe defendant
byhave been motionthis evidence wouldfor obtainingprocedure

the court.superiorbefore

Affirmed.

All concurred.
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