
homeowner’s and we thatpolicy, conclude is not toSentry obligated
inprovide coverage this case.

Reversed.

All concurred.

Strafford
No. 92-418

D.Glenn Schoff & a.

v.
City of Somersworth

31,August 1993



584

(JohnPerrault, P.A., L. on theAhlgrenof PortsmouthAhlgren &
for theorally), plaintiffs.brief and

(Thomas F.Cleveland, Bass, P.A., Kehrand of ConcordWaters
brief, for theStaples orally),on the and Mr.and L.Craig Staples

defendant.

from theBROCK, interlocutory appeal SuperioranC.J. This is
J.) to dis-the defendant’s motiondenyingorder(Temple,Court’s

Somersworth, issues in-defendant, raises severalCity ofmiss. The
For the reasons thatliability.from tortimmunityvolving municipal

follow, affirm.we
Schoff, the follow-allegeD. and JamesThe Glenn Schoffplaintiffs,

28,1986, injured theywere aftertheyDecemberin their writ. Oning
Drive in Greenfieldend of Somersworth.drove off the Greenfield

750withindrop” approximatelyin a “cliff-like precipitousDrive ends
the “No Thruwere unable to seeplaintiffsof its entrance. Thefeet

that the street was a deadto alert travelersintendedsignStreet”
the di-directlyfacing oppositewas small andsignend because the

alleges neg-The writtraveling. plaintiffs’in weretheyrection which
(1982).(1982) and 231:92231:2 RSAunder RSAligence

dismiss, that the failedarguing plaintiffstoThe defendant moved
hazard; that theof theknowledgethe had actualcityto thatallege

signsthis case to postunder the facts ofdutyhas nocity actionable
and apublic,that exist is owed to thedutythat doesrailings; anyor

it;not bemay predicated uponaction for negligencecause ofprivate
discretionaryare barred under thethat the claimsplaintiffs’and

liability.to municipalfunction exception
order, trial court denied the defendant’sIn thecomprehensivea

in most favor-lightconstrued thealleged,Because the factsmotion.
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able the plaintiffs,to would constitute a for legal pur-basis relief
(1982), accident,suant to 231:92 itRSA as existed at the time of the

Collectramatic,we affirm. See Inc. Kentuckyv. Fried Chicken Corp.,
(1985).318, 320, 999,127 N.H. 499 A.2d 1000
inThe defendant first contends that order for the plaintiffs to

maintain a suit against city, requiredthe are to that thethey plead
city had actual of any deficiencynotice to thealleged relating high-

thereof,way embankment. In the defendant on thissupport relies
Justices,Opinion 266, 276,court’s statement in the 134 N.H. 592of

180, (1991),A.2d 186 that “City Dover andImperial Casualty[v.of
Co., 109, (1990)]Indemnity 133 N.H. 575 A.2d 1280 limits aplainly

municipality’s liability negligence] actual,[for to instances of not
constructive, knowledge.” theAs discussionfollowing explains, how-
ever, the trial court in findingwas correct that DoverCity “did notof

as commonadopt, requirements,law the conditions of actual notice
and toopportunity correct.”

law liabilityThe of municipal immunityand hashistorically been
composed patchwork judicialof a of statutorydecisions and enact­

In Manchester, 310, (1966),ments. Gossler v. 221107 N.H. A.2d 242
utilitywe the ofquestioned judiciallythe created doctrine of munici­

pal immunity 314-15, 221but did not strike it down. 107 N.H. at A.2d
later,at however,245. Eight years we abrogated municipal immunity,

(a)“forexcept acts and omissions the exercise of aconstituting legis­
(b)or judicial function,lative and the anexercise of executive or

planning function the ainvolving making policyof basic decision
which is thebycharacterized exercise of a high degree of official

orjudgment Manchester,discretion.” Merrill 722, 729,v. 114 N.H.
(1974).378,332 A.2d 383 We also held that municipalities should be

safetyheld to the same citizens, 728,as other 114standards N.H. at
383,332 A.2d at they subjectand that are to the same rules of lia­

bility privateas 114 730,atcorporations. N.H. 332 A.2d at 381.
Merrill,In response to legislature 507-B:2,the enacted RSA see

1975, 483:1,Laws tointending codify the dictates of Merrill. RSA
507-B:2, 1981,amended in provided:

governmental“A mayunit be held liable for in andamages
bodilyaction to for injury, personalrecover injury or prop-

erty damage fault...,bycaused arisingits out of ownership,
occupation, or operationmaintenance of the following:

I. All premises, public sidewalks, streets,except high-
ways or publicly airportowned andrunways taxiways.

II. All motor vehicles.”
(1983); 1981,RSA 507-B:2 see Laws 376:2.
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(1983)held RSA 507-B:2 was unconstitu­In Dover we thatCity of
andinjured municipal highwaysin it on“partiesthat deniedtional

I, 14”in article of thepartrecover asright providedsidewalks a to
120,at 575 A.2d at 1286-87.Constitution. 133 N.H.HampshireNew

unconstitutional, provided legislaturewe theIn the statutefinding
constitutionally permissibleto it to enact aenableguidancewith

a Id.statute, of noticeincluding imposing requirement.a suggestion
Justices,the120, Contrary OpinionA.2d at 1286. to whatat 575 of

however,276, 186, did not cre­592 A.2d at wesuggests,N.H. at134
municipalities.all actionsnegligence againsta forrequirementate notice

F.2dCorp.Maine v. Town 987Hampton,Boston & ofCf­ .
(1st 1993) asinterpreting common law855, (erroneously860 Cir.

toto correct as prerequisitesactual notice and opportunityrequiring
Moreover, caution,as a note of we reiterate thatliability).municipal

justices advisory constitutionalityof are on theopinionstheopinions
not entitled to tomay weight equalof and beproposed legislation,

adversaryfull Seefollowing process.decisionsgiven judicialthat
see, Corson, 430,74; v. 134 N.H.Const., II, e.g.,art. Statept.N.H.

(1991).248,432, 250593 A.2d
1991, City by reenactingto Doverlegislature respondedIn the of

out507-B:2, liability injuries “arisingfor limited forprovidingRSA
or all motormaintenance ofoccupation, operationof ownership,

1991,vehicles, 1992); Lawspremises.” (Supp.all RSA 507-B-.2and
however, liability“that the ofThe statute provides,385:9. reenacted

streets,sidewalks,to its andrespectunit withany governmental
inlimited 231.” RSA 507-B:2providedbe as RSAhighways shall

1992). inIn the reenactment of 507-B:2conjunction with RSA(Supp.
231:90-:92,1991, the also and reenacted RSArepealedlegislature

1,1992, statutorytheclarifying require-noticeJanuary byeffective
tort,a in andparties suing municipality modifyingonimposedment

liabilityother law.municipal
reenacted,231:92, II, thatprovidesasRSA

out of“[a]ny damages arising municipalto recover ...action
construction, or of its public highwaysmaintenancerepair

shall be dis-highwaysor constructed on suchsidewalks
describes with thecomplaint particularitymissed unless the

the received actual notice ofmunicipalitymeans whichby
insufficiency, or the intentional act which createdthe alleged

the alleged insufficiency.”
1992);1992);231:92, (Supp.II see also RSA 231:90-:91(Supp.RSA

1991, ch. 385.see Lawsgenerally
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Until the legislature municipal immunityamended the and liability
1, 1992,law effective January statutorythe providingenactments

(1982),limited seemunicipal liability, RSA 231:90-:93 coexisted with
the inprinciples Dover,enunciated Merrill and City comprisingof
the municipal liability and law of ourimmunity State. While Merrill

Cityand Dover did not create as common law the requirement thatof
municipalities have notice and an opportunity to cure before incur-

tortring liability, pre-1992some statutes did fromprovide protection
tort ifliability notice and opportunity requirementsto cure were not

(1982)met. For example, former RSA 231:91 provided that munici-
palities “shall be liable for all accidents that atmay suchhappen
place to the timesubsequent said notice of wasdeficiency given [pur-

(1982)],suant to RSA 231:90 itprovided has not commenced to repair
1981,the same.” See hand,Laws 87:1. On the other former RSA

(1982)231:92 provided:
“Towns are liable for damages ...happening any personto

culvert,atraveling upon orbridge, sluiceway, or dangerous
embankments of which insufficient has beenwarning given,
upon any highway which the town has the ofduty maintain-

ofing, by obstruction, defect,reason any insufficiency, or
culvert,want of ofrepair bridge,such sluiceway or embank-

ments and structures,orwarning signs which it un-renders
suitable for the travel thereon.”

1981, 87:1; 1992).See Laws see also RSA 231:94 (Supp. This statute
contained no actual or constructive notice requirement. Boston &Cf.
Maine Corp. v. Town Hampton, 987 F.2d at 860 (erroneously find-of
ing that no New Hampshire statute expanded tortmunicipal liability

requireto less than of actualproof notice and toopportunity cor-
rect).

trialThe court correctly found that former RSA 231:92
(1982), which contains no actual or constructive notice requirement,
provides plaintiffsthe awith private cause of action under the facts
alleged. Moreover, we note that ifeven actual notice is inrequired

contexts,other found,the trial court and agreewe that the plaintiffs
did thatallege, the hadcity actual notice of the lack of proper sign­
age and railings that purportedly caused their injuries. Taking the
allegations of fact in the light most favorable to plaintiffs,the
LaRoche, Doe,Adm’r v. 562, 564,134 N.H. 1297,594 A.2d 1299
(1991), we find that there was no inerror the trial court’s denial of
the motion to dismiss for the plaintiffs’ alleged failure to allege that
the city had actual ofnotice the purported insufficiencies.
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does not set forth athe writplaintiffs’also contends thatcityThe
bemay predi­action for negligencewhich a cause ofdutylegal upon

guard­if togeneral obligation postthat even aarguescated. The city
cause of action underexist, privatethere exists norails or doessigns

Hooksett, 34,125 N.H.Hartman v. Townrule. Seedutythe public of
rule a(1984). duty representsthedeveloped, public12 “As480 A.2d

for theacts that are carried outmunicipalforliabilitylimitation on
CityAssoc. v.Estates Condo.welfare.” Island Shoresgeneral of

(1992). Hartman,629, In300, 303, A.2d 631Concord, 615136 N.H.
13, in36, that orderexplained480 A.2d at we125 N.H. at

servants,or itsmunicipalityaliability againstsustain“[t]o
theowingmore than a todutymust bethe breachedduty

relationshipa be-specialmust existTheregeneral public.
in the cre-plaintiff, resultingand themunicipalitytween the
particularfor the benefit ofof a to use due caredutyation

or classes of persons.”persons

omitted.)(Citation

under 231:2Here, their claims RSAbroughtthe plaintiffs
(1982).(1982) that the cannotplaintiffsagreeand RSA 231:92 We

(1982).231:2 RSAcause of action under RSAmaintain a private
statute, providingand maintenancea controlgeneral231:2 is simply

constructed, recon­whollyshall beclass highwaysthat IV“[a]ll
theyin which are lo­citythe or townbyand maintainedstructed

toa oncated,” duty municipalitiesnot createand as such does
Allegationstravelers.for the benefit of individualmaintain highways

that the had controlcity legaldemonstratemerelythis statuteunder
embankment at issue.the andhighwayover

(1982)concluded, however, RSA 231:92havealreadyAs we
under thea cause of actionprivatethe withprovide plaintiffsdoes

not serve to bar anThus, rule doespublic dutythealleged.facts
(1982). the alle­Takingunder RSA 231:92sufficiently pleadedaction

to the we findplaintiffs,most favorableof fact in the lightgations
of the motion toin the trial court’s denialthat there was no error

duty rule.publicdismiss based on the
discretionary exceptionthe functionthatcity arguesThe further

con-plaintiffsclaims. Theplaintiffs’themunicipal liabilityto bars
not constitute discretion-doallegedthat the acts and omissionstend

do,if former RSA 231:92functions, theyevenalternatively,andary
“to install sufficient(1982) failuremunicipality’ssuit for apermits

in areas of embankments.”dangerousandsignage guardrails
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The ruled “the not erectsuperior warningcourt that decision to
guardrails is not a characterized a de­signs by highdecisionand/or

discretionaryof discretion to which the function togree exception
In of our recent decisions inmunicipal liability light Gard­applies.”

1337, 1340Concord, 253, 258, (1993),ner v. 137 624City N.H. A.2dof
Manchester, 692, 438,694,v. 136 621CitySorenson N.H. A.2dof

(1993),439-40 and v. N.H. Pub. Works High­DiFruscia &Dept. of
205, (1992),ways, 202, 1326, 1328-29136 612N.H. A.2d we hold that

trial in its discretionarythe court erred assessment of the function
order, however,rule. notWe will disturb the court’s itbecause

reached the correct result not the In reby dismissing action. See
432, 438, 343, 346Trailer and 133 N.H. A.2dPlumbing Supplies, 578

(1990).
The in I ofplaintiffs allege theyCount their writ that were injured
a proximateas direct and result of the incity’s negligence failing to:

“8.... provide any signage thatindicating Greenfield Drive
was a dead end or provide any warningstreet to signage,
guardrails or orother structures which the saidsigns City
had a toduty install to ofadvise motorists the end of pave-
ment and termination of Greenfield Drive and of the dan-
gerous and precipitous embankment at its terminous [sic\.
9----periodically inspect signagethe and neededrailings on
Greenfield Drive or to insure that andrailings signage,
given the embankmentprecipitous at the terminous of[sic]

Drive,Greenfield were installed in compliance with applica-
ble specifications, regulationsrules and pertaining to the
proper signage guard railingsand for Greenfield Drive and
otherwise tonegligently dangerousfailed ensure that a and
hazardous condition did not forexist motorists at that loca-
tion.”

To permit suit aagainst municipality for the ofexercise its discre-
tionary functions systemwould offend our of ofseparation powers.

Concord,See Gardner v. City 256,137 atN.H. 624 A.2d at 1339.of
“To accept jury’sa verdict as to the reasonableness and of asafety

ofplan governmental services and prefer it over the judgment of the
governmental body originallywhich considered passedand on the
matter bewould to normal governmentalobstruct operations.” Id.

omitted).(quotation

In distinguishing operational or conduct,ministerial for
which notmunicipalities do fromenjoy immunity tort liability, and
planning functions,or discretionary for municipalitieswhich en­do

suchjoy immunity, havewe theadopted following test:
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the is oneparticular injurythe conduct which caused“When
of discretion andhigh judgmenttheby degreecharacterized

and choices withmakingin alternativesweighinginvolved
governmental entitiesto andpublic policy planning,respect

liability.”fromshould remain immune

omitted).257, (quotationsat 624 A.2d at 1339Id.

for which munici­the acts or omissionsAlthough some of
(1982), includingRSA 231:92be under formermay liablepalities

em­or forwarning guardrails dangerousprovide signsfailure to
functions, Gardner, 137bankments, seediscretionarymay implicate

1339, the257-58, per­624 at we conclude that statuteN.H. at A.2d
Thus, theresulting from such acts or omissions.injuriesmits suit for
immunityofground discretionaryare not on theprecludedplaintiffs

under this statute.from suitbringing
func-discretionarytheunderlyingconcernsprimaryOne of our

andwithjudicial legislativeis limit interferenceexceptiontion to
theis no such interference whendecision-making. Thereexecutive

to certain discretion-liability includemunicipalbroadenslegislature
lia-eliminate suchmaythe alsoary Obviously, legislaturefunctions.

231:92.with the 1991 reenactment of RSAbility, as it did

Moreover, 9 forth acts or omis­sufficiently setsparagraph
Adiscretionary municipalitynot functions.implicatethat dosions

ornegligently“workers followsubject liabilityto tort whenmay be
injuriesstandards, and result.”planan orfail to follow established

have258, Here, theGardner, plaintiffs624 A.2d at 1340.137 N.H. at
es­to out ancarryworkers failednegligentlythatalleged municipal

in thethe and railingsfailed to inspect signageandplan,tablished
lightof in theallegationsthe factTakingarea of the embankment.

that and 9 suffi­to we find 8plaintiffs, paragraphsmost favorable the
heldcity mayfor which the beforth or omissionsset actsciently

in tort.liable

findingnot inthat trial court did errhold theWe therefore
a motiontheir case to survivesufficientlythat plaintiffs pleadedthe

259, atGardner, at A.2d 1341.137 N.H. 624to dismiss. See

and remanded.Affirmed

All concurred.


