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init supportunless is withoutsent, findingnot overturn thewe will
omitted).259, at 1314 (quotationId. at 575 A.2dthe record.”

or decep­that coercivenothingwith the trial courtagreeWe
to the defendant’s deliv­leadingin the conductpolicetive occurred

theshows thatuncontroverted evidencegun.of the Theery
defendant, appeared through­with theexperience police,with prior

in no co­wayand in control andto be confidentout this encounter
premisesthat were on theaccurately theystatedpoliceerced. The

as soonto a warrant and would leavepursuanta searchconducting
the offi­testimony policeThe ofthey gun they sought.as found the

theimmediately reached insideclear that the defendantcers makes
theythe extent that be­surprisingthe them togun,van to retrieve

the officersin At no time didthey might peril.realized belatedly
State v.the to search the van.they authoritystate or hadsuggest Cf.

(1983) (consent101, 106, 571, 574 toMcGann, 124 N.H. 467 A.2d
to toauthorityofficers not on whichpremisessearch invalid where

extended). to bethey lawfully rightwhere had a un­search Situated
in the inwarrant, gun plainthe effect seizedpoliceder the search

120,165, 169, 123129 N.H. 523 A.2dMaguire,See State v.view.
(1987). of theorpolice overreaching exploitationthere was noWhere

deter, indefendant, to we find allillegaland thus no conductpolice
constitu­voluntarythat the seizure was andthe circumstances

valid.tionally

Reversed and remanded.

All concurred.
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(RobertSayward, Loughman,Soule, Leslie, Zelin, & of Salem P.
orally), DerryLeslie on the brief and for the East Fire Precinct.

(GlennMolan, P.A.,Cook& of brief,Concord R. Milner on the
orally), Firefightersand Shawn J. Sullivan for the Professional of

Derry, 3353,East Local IAFF.

Derry (precinct) appealsHORTON, J. The East Fire Precinct un-
chapter public employeeder RSA 541 from a determination of the

(PELRB) certifying bargaininglabor relations board a unit com-
posed Derry firefightersof East and officers. reverse.We

Firefighters Derry,In 1991,October Professional of East Local
(union)petitioned objective rep-3353,IAFF the PELRB with the of

resenting bargaining precinct employees.a unit of ten The unit was
composed dispatcher, firefighters.officers,of three one and six The
precinct objected petitionto the 273-A:8,I,on the thatbasis RSA
requires employees bargaininga minimumof ten to form a unit. The
precinct captainofficers,contended that lieutenants,the a and two

supervisory employeeswere and should not be inincluded the bar-
gaining enough employeesofficers,unit. theWithout there were not

bargainingto create a unit.
1992,In March the PELRB determined that the officers lacked

authority supervisory personnel.sufficient to act as The PELRB
found:

petitioned-for positions supervisory“2. ofNone the has au-
thority involving significantthe exercise of discretion



609

bargainingin theemployees petitioned-forotherover
RSA 273-A:8.to exclusion underunit such as warrant

Signifi-file aofficers, maywell as any employee,Fire as
or negativebemay positivewhichReportcant Incident

respon-have thein and lieutenantsCaptainsnature.
facilities, staffingandinspecting personnelforsibility

in of thelevels, unfit the absencerelieving personnel
call, for achief, being responsibleroll andconducting

Theymore senior officer.in absence of afire scene the
however,employees;to subordinatemay warningsissue

hire, fire,to dis-authority imposeno ultimatethey have
or award raises.cipline, promote

interchange-arepositions4. The and lieutenantcaptain
lead officersand act asstipulation)function and(byable

work with fire-Theyforemen on shifts.workingor
tolines, reportandoperate equipment,handlefighters,

of elementschief, . . . One theposition.the an excluded
lieutenantsrequiresjob descriptionof the lieutenant’s

as well asfirefighter’the functions of ato all‘perform
as officer into serve thefirefighterthe seniorpermits

orin of a lieutenant captain.”the absencecharge
unit, itconcluding that shouldbargainingThe PELRB certified the

for a was de-rehearingthe officers. The precinct’s requestinclude
nied, the precinct appealed.and

giveof the PELRB we def­reviewing a determinationWhen
findings. legislatureerence to its The

ofPELRB to define the termsauthority“vested the with
in inany gapsand to fill the statute.chapterRSA 273-A

subjectPELRB mat-giventhe has been broadAdditionally,
bargainingand units tojurisdiction certifyter to determine

the PELRBchapter. Althoughenforce the of thatprovisions
review, of insubjectis to our its fact collective bar-findings

matters, are deemedcontrolling, primanotgaining though
lawful and reasonable.”facie

N.H., 368, 370, A.2d131 N.H. 553Appeal University Systemof of
(1988) (citations omitted). result,770, appealing771-72 As a the

PELRB wasthat the determination of theparty must demonstrate
law, 370,atof or unreasonable.” Id.unjust,“erroneous as a matter

553 A.2d at 772.
PELRB erred to followby failingThe contends that theprecinct

in University System. agreeout this court Webythe standards set
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and thathold the PELRB should have excludedthe fire officersfrom
bargainingthe unit.

University System,In this court reviewed the PELRB’s
bargaining employees, consistingcertification of a unit of sixteen of

firefighterstwelve and four officers. in case,As the instant the
sufficientlyPELRB determined that the officers were not vested

supervisory authority bargainingwith to be excluded from the unit.
(1987) provides370,Id. at 273-A:8,553 A.2d at 771. RSA II that

“[p]ersons exercising supervisory authority involving significantthe
may belong bargainingexercise of discretion not to the same unit as

employeesthey supervise,” avoidingthe thus “conflictsbetween the
groups differing relationshipstwo because of the duties and which

group,” Appealcharacterize each Manchester Bd. Schoolof of
(1987)(quotationComm., 151, 153,129 114, 115N.H. 523A.2d omit­

ted).
University System,In the PELRB found that

spend“[the majorityofficers] workingthe of their time
alongside performingand the same duties as that of fire-
fighters; they departmentalwork under the same rules and
policy; although firefightersand, [officers]the do evaluate

keyactions,and recommend their recommendations are not
adoption.to their . . .

[Additionally, supervisoryofficers]the have limited author-
ity firefighters involvingsignificantover discretion or inde-
pendent judgment authority supervisionthatand and is not

enough proposedsubstantial to merit exclusion from the
unit.” .

University System, 375-76, 553131 atN.H. A.2dat 775.Weheld that
incorrectlythe PELRB had determined that the officers were not

supervisory employees. We found three characteristics of the offi­
jobs supervisory authority:cers’ to be indicative of their their au­

thority firefighters, supervisoryto evaluate the role,their limited
disciplinary authority.and their 376,Id. at 553A.2d at 775.The offi­

given weight granting paycers’ evaluations were in merit increases
terminating employees.and were considered in 376,new Id. at 553

supervisory assigningatA.2d 775. The officers’ duties included
ensuring fully lackingwork, staffed,the shifts were and a senior
takingofficer, disciplinarycommand at the scene of a fire. Id. Their

authority assessing firefighters’ dutyincluded the fitness for and is­
suing warnings. [the officers]Id. We noted that the fact“mere that

authority, regardless presentlysuchhave of whether it exercised,is
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the stat-undersupervisorsthat aretheyfor us to holdis sufficient
ute.” Id.

University System.case fromthe instantdistinguishcannotWe
case, Universityinlike thosein the instantofficers’ evaluationsThe

the fire-in assessingtheby precinctgiven weightareSystem,
evaluations, like thoseof theseTheperformances. purposesfighters’

firefighters.ofand terminationhiringincludeSystem,in University
the same.in cases arebothresponsibilitiessupervisoryThe officers’

shifts, and,onwork, staffingfullcases, assign ensureIn both officers
of a fire.at the sceneofficer,a take commandin of seniorthe absence
respon-the officers’job description describingAdditionally, the

func-mid-managementthat officer “[p]erformsstates eachsibilities
individuals under histions,” the actions of“[supervisesand

evaluation,assistance, andincluding performancefieldcommand
in instantofficers theTheappropriate.”corrective actions when

tocase, disciplinary authorityin haveUniversity System,like those
firefightersduty, sendingfitness for unfitfirefighters’theassess

home when appropriate.
in theresponsibilitiesthe officers’The differences betweenonly

inSystemin University participatedtwo cases is that the officers
in in-and the officers theprospective employees,interviews ofjoint

theto of sortauthority warningscase not have the issuemaystant
do believe theseSystem.officers in We notby Universityissued the

inthe in-We conclude that officers thesignificant.differences to be
that theyfor us to hold areauthority super-stant case have sufficient

visors under the statute. See id.

directingthat professional employee,The union aargues
norms,in not per­with isemployees professionalother accordance

in chapteras 273-A. Theforming duties defined RSAsupervisory
proceduresthat standardprecinct’s operatingunion contends the

authority of thediscretionaryand restrict therepresent such norms
employees performingwith the union that someagreeofficers. We

willprofessionalin accordance with norms notfunctionssupervisory
significanttheinvolvingvested with the “supervisory authoritybe

273-A:8,RSA II. have al­byexercise of discretion” described We
however, au­held, supervisoryfire with the sameready that officers

East Seethority Derry employees.as the officers are supervisory
376-77, at131 N.H. at 553 A.2d 775.System,University

three officersby includingconclude that the PELRB erred theWe
unitin the unit. Because the consistedbargaining proposed properly



612

of than employees,fewer ten we reverse the orderPELRB’s certify-
theing 273-A:8,unit. I.bargaining See RSA

Reversed.

All concurred.
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