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of than employees,fewer ten we reverse the orderPELRB’s certify-
theing 273-A:8,unit. I.bargaining See RSA

Reversed.

All concurred.
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(JohnHoward,R. A.Jeffrey attorney general Stephen, assistant
attorney general, on and theorally),the brief for State.

defender,E. Concord,James chief ofDuggan, appellate by brief
fororally,and the defendant.

Horton, defendant, Hannan,J. The R. wasJeffry convicted fol-
J.)(Dickson,a inlowing jury trial Court of severalSuperior counts

of burglary appeal,and theft. he the proprietyOn of an exchallenges
discussionparte juror.between the trial court and a We affirm.

The defendant was indicted and tried inburglaryfor and theft
connection with ofthe theft several incopper pipe from businesses

trial,Laconia. the of trialDuring daysecond the court held an ex
parte discussion on the record with juror concerning juror’sa that

witness,contact with aprior ErvingDavid worked forErving. one of
Laconiathe businesses that had been andburglarized, he testified

that his business had not authorized enteranyone to the topremises
copper discussion,remove the expipe. During parte jurorthe ex-
thatplained she was a customer service at arepresentative bank

where whom knew asErving, realtor,she a was a “frequent cus-
jurortomer.” The “maybesaid that once a month” she assisted Erv-

when he came to bank toing openthe accounts and conduct other
jurorbusiness. The did not priorsaid she believe her contact with

“conflict,”Erving created a and when if she might placeasked more
on thanweight Erving’s testimony witnesses,that of other she an-
“I so,swered: don’t think because he’s doesn’tnot—he know the de-

you know,fendant I thinkpersonally. Or don’t he’s one of thehe—
witnesses.”key jurorThe also said that Ervingbecause had not

theft,a“personally anysuffered loss” as result of the she did not feel
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jurorfor him. the said that sheany Finally, “[didspecial sympathy
theproblem” remaining jury,have a on the and assured trialnot]

she not mention her association withprior Ervingcourt that would
jurors.the otherto

recorded, broughtthe it notex discussion was wasAlthough parte
The didattention for either defendant notparty.to the of counsel

conviction,after his trial coun-of the discussion until his whenlearn
a the trial On the defendanttranscript. appeal,sel received ofcopy

to him the exnotify partethat the trial court’s failure ofcontends
his under the New and Unitedright Hampshirediscussion violated

at all of trial. addresspresent stagesConstitutions to be WeStates
Ball,first, v. 124constitutional claim see Statethe defendant’s State

226, 231, 347, (1983), tociting onlyA.2d 350 federal law aidN.H. 471
590, 594, 1139,Maya,v. 126 N.H. 493 A.2danalysis.our See State

(1985).1143

toThe under the State berightdefendant’s Constitution
the inguarantees partat trial from set forthpresent specificderives

witnesses,I, 15 “to all confrontproofs,article favorable andproduce
defense, the right process.”heard in one’s as well as to duefullybe

(citations(1986)Castle, 649, 848,651, A.2d 849v. 128 N.H. 517State
omitted). cases, it isdegreein first and murder thecapitalExcept

for the topractice in New trial court holdcustomary Hampshire
record,jurors, on the the hearingdiscussions with individual outside

counsel,of and then communicate the substance of the discussion to
416, 421, 762,Bailey, 127 N.H. 503 A.2d 767counsel. See State v.

(1985). muster as apractice longThis constitutional so recordpasses
discussion and made available to the defendant.preservedof the is

(1991).Brodowski, 197, 201, 925,v. 135 N.H. 600 927 ASee State A.2d
First,two functions.of the ex discussion serves distinctparterecord

the an to be heard and hisopportunity protectsit defendantgrants
him toby enabling respondto trial an toright by impartial jury

the presenceissues raised discussions conducted outside ofduring
652, Second,Castle, 128 N.H. at 517 at 850.trial counsel. See A.2d

if theof the de­“permits appellate [discussion]the record review
the not to excuselater trial court’s decision achallengesfendant

aId. A failure to record of the discus­juror.” preservetrial court’s
“appearsthat reversal unless itsion constitutes an error requires

Bailey,a that the error was harmless.” 127beyond reasonable doubt
421, 767.N.H. at 503 A.2d at

tocase,In this the trial court’s failure the defendant ofnotify
an of the as amagnitudethe ex was error sameparte discussion
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case,In ain eitherthe first instance.failure to record the discussion
information needed to effec-of access to the“depriveddefendant is

Castle, atjuror.” 128 N.H.challengehis totively right [the]exercise
error will652, requirethe trial court’sAccordingly,517 A.2d at 850.

doubt that the errorit a reasonableappears beyondreversal unless
was harmless.

to ei-permittedthat he was notThe defendant contends because
for herjuror argumentsfor the orquestions registerther propose

analysis.the record cannot a harmless errorsupportdisqualification,
defendant, however, as to theassumptionrelies on an erroneousThe

of the harmless error anal-of the record that forms the basisscope
ancourt has erred to a record ofysis. by failing provideWhere a trial

discussion, to deter-we have the harmless error testappliedex parte
Brodowski, 135 N.H. atmine if such an error reversal. Seerequires

653-54,201-02, 927-28; Castle, at 517 A.2d at600 A.2d at 128 N.H.
so,851; 421-22, In we havedoing127 N.H. at 503 A.2d at 767.Bailey,
consideredout looked the discussion itself andnecessity beyondof

Thus, in trialBailey,the selection where thejury process.entire
wepanelists,court failed to record a discussion with the venire based

trial court’sanalysis performance duringthe harmless error on the
422, the127 N.H. at 503 A.2d at 767. Becausejury Bailey,selection.

potential jurorscourt had a towillingness disqualifydemonstrated
cause, haveunlikelyfor found it that the would“highly [court]we

Id. noted that “thereunqualified jurorallowed an to be retained.” We
was a remote chance that a record of theonly very [discussions]

Id.;indication of Bro-any disqualification.”would have revealed cf.
(failuredowski, 202, ex parte135 N.H. at 600 A.2d at 928 to record

record of selectionjurydiscussion was not harmless error where
nor an inferenceprocess sufficiently supported] negate[d]“neither

jurors”);that the court became reluctant to excuseprogressively
(failureCastle, 653, at to record ex parte128 N.H. at 517 A.2d 850-51

error).not no rationale for notdiscussion found harmless We see
of in trial court com-applying the same method review cases where a

afunctionally failing notifymits the error of to counsel ofequivalent
course,recorded ex discussion. Of the existence of the recordparte

of the in case our review us toby allowingdiscussion this facilitates
juror,determine what were asked of the and toprecisely questions

422,evaluate indication of 127 N.H. at“any disqualification,” Bailey,
767, judge.503 A.2d at that have evaded the trialmay

case,the harmless error to the weApplying analysis present
beyond notifyfind a reasonable doubt that the trial court’s failure to

of not affect verdict. The trialpartecounsel the ex discussion did the
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jurorcourt elicited sufficient information from the to measure the
extent of her contact with Theprior Erving. court concluded that
disqualification only jurorwas not warranted after the said that she
would not onput emphasis Erving’sundue that she didtestimony,
not withsympathize Erving, whom she did not as aperceive key
witness, and that she would not discuss the matter with the other

Moreover,jurors. we fail to how theperceive defendant could have
been prejudiced by juror’sthe association with Erving. Erving did

thefts,not inimplicate the defendant the or his testi-burglaries and
mony onlyestablished that his business had not authorized the re-
moval of This did not conflictcopper pipe. testimony with the defense

defendant,forth theput by who did not that the thefts haddispute
occurred, theybut contended that were committed otherby someone
than himself. We conclude that the defendant’s toinability partici-

in the expate parte argue juror’sdiscussion or to for the dismissal
did not affect the outcome of this case.

The defendant also that theargues parteex discussion violated his
under the sixth and fourteenthrights amendments to the Federal

defendant,Constitution. to theAccording the trial court acommitted
that, law,constitutional error under federal notis amenable to harm-

less error analysis.

The Court has betweenSupreme distinguished “‘structural
mechanism,defects in the constitution of the trial defywhich anal­

standards,’ysis by ‘harmless-error and . . . trial errors which occur
the of to‘during presentation jury,the case the and which may there­

fore be in thequantitatively assessed context of other evidence pre­
Louisiana, (1993)2078,sented.’” Sullivan v. 113 S. Ct. 2082-83

Fulminante, (1991)).111(quoting 1246, 1252, 1254Arizona v. Ct.S.
A trial court’s failure to record an ex parte communication with a
juror, or to occurred,inform counsel that such a communication has
been categorized as a trial error under thereviewable harmless er­

See, (1983).114,ror test. v.e.g., Spain,Rushen 464 U.S. 117-19 In
errors,its treatment of theseexplaining Supremethe Court has

noted scarcelythat is a trial inlengthy“[t]here which one or more
jurors notdo have occasion to to the trialspeak judge.” Id. at 118.
Preventing appellate applyingcourts from the harmless error test to
errors incident to ex parte communications would “ignore[] [the]
day-to-day realities of courtroom life and in­society’sundermine[]

interest the administration of criminal justice.” Id. at 119.

The analysis to determine the effect of a federal constitu­
tional error is the same as that applied to violations of the State



617

Constitution: the error will unless itrequire reversal is shown “be-
a complainedreasonable that the error of not con-yond doubt did

18,tribute to the verdict Chapman California,obtained.” v. 386 U.S.
(1967).24 In the case of an unrecorded ex communication be-parte

tween court juror,the trial and a evidence that the communication
matters,concerned “innocuous” that the wasonly and defendant not

juror’sthe on toprejudiced by presence jury,the lends asupport
Rushen,of at Infinding harmless error. See 464 U.S. 120-21. the

case, alreadywe have noted nature of the expresent benignthe
Theparte discussion. defendant was not the discus-prejudiced by

sion, or trialby disqualifythe court’s decision not to the Ac-juror.
findcordingly, beyondwe a reasonable doubt that the trial court’s

notifyfailure to the ofdefendant the discussion did not affect the
verdict, not requireand does reversal.

Affirmed.
All concurred.
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