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we reverseAccordingly,of the amended contract.termsambiguous
the trial court’s decision.

Reversed.

All concurred.
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cases, on the de-JOHNSON, appeal bytwo consolidatedJ. These
Bank of Mainefendants, plaintiff, Keyinvolve the efforts of the

fromof three million dollars(bank), nearlyto collect a judgment
case,Latshaw, challengesIn Mr. LatshawJohn H. Sr. onedefendant

J.) him peri-to make(Barry, requiringthe orderSuperior Court’s
$10,000 month, that thearguingto of perodic the bankpayments

court’s fact-findingno to it. The trialsupportcourt heard evidence
of theMr. Latshaw’s extensive invocationhampered bymission was

periodicreverse the court’sprivilege against self-incrimination. We
hearing.and for a newpayment order remand

case, to asidepetitionIn the other which stems from the bank’s set
wife,transfer, and his Murielallegedlyan fraudulent Mr. Latshaw

J.)Latshaw, orderSuperior (Barry, compellingcontest the Court’s
pre-them their anddeposition questions regarding pastto answer

onjustifysent financial conditions. The Latshaws their silence the
grounds answering privilege againstthat would violate both their
self-incrimination and Mr. Latshaw’s marital We affirm theprivilege.

ofrespectcourt’s order with to Mr. Latshaw’s invocation the marital
affirm in in toprivilege, part part respectand and reverse with the

privilege againstLatshaws’ invocation of the self-incrimination.
1985,In guaranteed byMr. Latshaw a note held thepromissory

1990,bank and Insigned by a third Juneparty. during negotiations
note,to extend the personalMr. Latshaw filed a financial statement

with the bank a worth of millionindicating net over nine dollars.
Listed as one of his assets was his home at 128 Lille Road in Nashua.

later,Three months the bank extended the note. Then onpromissory
4,1990,October Mr. Latshaw his interest in the Nashuaquitclaimed

home to Mrs. Latshaw. The note was further inpromissory extended
December 1990 and went intothereafter default.

judgment againstThe bank obtained Mr. Latshaw for the value of
and, fruitless,the note after its initial collection efforts proved

for an himrequiringmoved order to make At aperiodic payments.
motion,deposition, and later at a on the Mr. Latshaw re-hearing

condition,fused to information his financialprovide any concerning
hisinvoking State and federal self-incrimination.privileges against

assets,The court made no findings concerning Mr. Latshaw’s but
$10,000himordered to the bank month.pay per Upon denying Mr.

reconsideration,motionLatshaw’s for the court thatexplained
only information this with regard“[t]he before Court to the defend-

ant’s financial inallegedcondition is his net worth excess of Twelve
Million Dollars.” Mr. Latshaw appealed.
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Latshaws,Meanwhile, in action both theagainsta bankseparate
as fraudulent Mr.had the court to set asidepetitioned superior

wife,his that Mr.allegingLatshaw’s transfer of the Nashua home to
deposedLatshaw was insolvent at the time of transfer. The bank

Latshaw, and privilegesMrs. but she also invoked her State federal
addition,In theMr. Latshaw claimedagainst self-incrimination.

Latshaw from The banktestifying.marital to Mrs.privilege prevent
to deposition ques-then moved to the Latshaws answer itscompel

tions, with to most of therespectand the court the motiongranted
The Latshawsquestions posed. appealed.

matter, thatargue superiora the Latshaws thepreliminaryAs
Latshaw, of Mrs.justcourt ordered Mr. insteaderroneously

that theLatshaw, the The Latshaws assertquestions.to answer
Mr. in the suit him on theagainst promissorybank Latshawdeposed

issue,note, in set aside the transfer. This how­but not the action to
ever, in notice thereforeappeal.does not the Latshaws’ of Weappear

480, 487, A.2dof Toczko,do not consider it. See 136 N.H. 618Appeal
(1992).800, 804-05

the court’s order thesuperior compellingfirst address whetherWe
violated their Statedeposition questionsLatshaws to answer certain

A of theagainst portionand federal self-incrimination.privileges
Mr. Latshaw was asked:questions reads as follows.

atyou1. owns that live 128 Lilleproperty [where“Who
Road], sir?”

Realty2. an interest in Associatesyou Juniper“Do have
Trust?”

in way“Are connected with Associatesyou any Juniper3.
Realty Trust?”

inany4. “Did have interest Servomationyou ownership
that left?”youat the time

‘Security Deposit?”’5. “What is
entitled have aentity ‘Security Deposit’6. “Does some

ininterest the Fairfield Gardens?”mortgage
inmortgage7. “Does have a interest‘Security Deposit’

Apartments?”the Madison
inthe H. Latshaw 1982 Irrevocable Trust still8. “Is John

existence?”
are amounts of the loans the insur-against9. “What the
that are within the John H. Latshaw 1982 Irre-policiesance

Trust?”vocable



669

10. is in L.your“What interest the Muriel Latshaw 1987
Irrevocable Insurance Trust?”

11. inyour“What is interest the Muriel L. Latshaw 1987
#2?”Irrevocable Trust

12. “Let me show a document Ex-you that’s been marked
hibit No. 10 Federal Tax[1989 Income Return for Mr. and

Latshaw],Mrs. ifyouand ask can that?”you identify

The bank also asked Mr. Latshaw his inabout interest several real
estate properties and whether certain entities held mortgages on
these properties.

Mrs. Latshaw was tocompelled questions:answer these
1. you“Did receive any anyincome under trusts or bene-

ficial interests since 1988?”
2. you“Can tell me whether you anyhave other sources

of income or sources of money available to fromyou 1988
thethrough present?”

3. you“Have seen 1 [quitExhibit claim before?”deed]
4. “At any 4,time from October 1990 through today, have

aware,beenyou made through any source other than your
husband, that your husband executed a claimquit deed

all of his intransferring interest 128 Lille to you?”Road
5. “Do you know who is the title owner of the atproperty

128 Lille Road in today?”Nashua
6. “Do you have any beneficial interest in the Seacoast

Realty Trust?”
7. “Do you have any beneficial interest in Hamptonthe

Inn?”
4, 1990,8. “Since October you givenhave any money or

property or ofanything value to your husband?”

We address the Latshaws’ State constitutional claim first.
Ball,See State v. 124 226, 232, (1983).N.H. 347, I,471 A.2d 351 Part

article 15 of the HampshireNew Constitution provides that “[n]o
subject shall... be tocompelled accuse or furnish evidence against
himself.” For a witness to invoke this privilege, “it need only be evi­
dent from the ofimplications the inquestion, the in itsetting which

asked,is that a responsive answer to the question or an explanation
of it cannotwhy be answered might be dangerous injuriousbecause
disclosure might Wheeler,result.” 767,State v. 771,128 N.H. 519

(1986)289, omitted).A.2d 291 (quotation The privilege “extends not
only to answers that in conviction,themselves would asupport but
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ina link thewhich would furnishsoughtinformationalso to any
O’Connell, N.H.v. 131to Stateprosecute.”neededchain of evidence
mind, however, that(1988). in747, keepmust92, 94, A.2d 748 We550

¿justifiedis is decisionprivilegeclaim of thea witness’“whether
Id.of sound discretion.”trial court’s exerciserests within thewhich

at 749.94,at 550 A.2d
claim of possiblein of theirsupportLatshaws citeThe crime the

fraud. See 18 U.S.C.A.crime of bankis the federalself-incrimination
1993). toa false statementmakingThis crime includes§ (Supp.1014

Id. Thea loan or extension thereof.forapplicationanupona bank
4, 1990, of Mr.transferthat the OctoberoutpointLatshaws

Mrs. Latshaw occurredin home tothe NashuaLatshaw’s interest
his 1990after Mr. Latshaw filed Junemonthsthree and one-halfjust

bank, of over ninea net worthindicatingthefinancial statement with
assert, if the bank wereLatshawstheAccordingly,million dollars.

in earlywas insolventthat Mr. Latshawitsprove allegationable to
link in the chain of evidence1990, furnish athis wouldOctober

§ 1014. WeLatshaw under 18 U.S.C.A.Mr.prosecuteneeded to
developmentin a estateinvestment reallargeoneAlthoughagree.

into acould turn a millionaireto be ill-advisedthat provesventure
months, the unlikeli-recognizewea matter of severalwithinpauper

ofin a shortmoney periodmuch suchthatlosinghood of a person
a link in the chain ofwould furnishin OctoberInsolvency earlytime.

his wealthoverstatingLatshaw forto Mr.prosecuteneededevidence
financial statement.on his June 1990

to themind, questions posedexamine thein wethisWith
Although al-asked of Mr. Latshaw.Latshaws, first at thoselooking

tense, the statesin the bankpresentare wordedmost all of them
Theas well as the present.in theany point past,relate totheythat

Latshaw’showever, of Mr.below, required only proofclaimsbank’s
(Julyhearingperiodic paymentthe date of thecondition onfinancial

4,1990. restrictWe therefore20,1992) on Octoberand his condition
in time.two pointsto thoseanalysisour

of insol­above, the allegationsbank’sassumingAs explained
Latshaw’sabout Mr.true, questionsanswers towe thinkvency to be
to incrimi­could tend4, 1990, possiblyconditionfinancialOctober

to this pointrelatedThus, questionsthe bank’sinsofar asnate him.
in com­its discretioncourt abusedtime, superiorhold that thein we

“per­It could not have beenanswer them.Mr. Latshaw topelling
inof all the circumstancesconsiderationdear, from a carefulfectly

have a ten-“cannot possibly”answerscase,” compelledthat thethe
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Wheeler, 771,to incriminate 128 N.H.dency Mr. Latshaw. at 519
omitted).A.2d at 291 (quotation

applicationAs for the to Mr. Latshaw’s financialquestions’
on the periodic payment hearing,condition date of the we note that

in 1991, yearthe were and twoquestions Augustasked one months
theafter of the June 1990 financial The Latshawsfiling statement.
that is Mr.argue spanthis time irrelevant because Latshaw’s finan­

at incial condition one time is related to his condi­point necessarily
sense,any point. Althoughtion at other this is true in the literal it is

also true that as the two factualanytime increases between condi­
tions, the connection them weaker andbetween becomes weaker.
Each fresh aday provides for Newpassing opportunities Hampshire

person money,business to lose such a discoverythat that Mr.
Latshaw is now would no to thatlonger proveinsolvent tend he was

insolvent inalso June 1990. We have the pointreached where evi­
of Mr.dence Latshaw’s not furnish a link inpresent insolvency would

the chain of to prosecuteevidence needed him for onlying his June
Therefore,1990 financial superiorstatement. we affirm the court or­

der insofar as the to Mr. relate to hisquestions presentLatshaw
condition.financial

The one ofquestion asked Mr. Latshaw that is not bycovered
analysis twelve,our inabove is which Mr.number Latshaw is asked

to identify what is to thepurported be Latshaws’ 1989 federal in­
taxcome return. We find that an questionanswer to this could possi­

tobly tend incriminate If accurate,Mr. Latshaw. the tax return is it
containslikely extensive information about Mr. Latshaw’s financial

justcondition hemonths before filed his statement with the bank. We
therefore find that the causal connection between the 1989 tax return
and the June 1990 financial strongstatement is thatenough an an­

to the mightswer bank’s link inquestion furnish a the chain of evi­
necessarydence prosecuteto Mr. Latshaw Andresen v.Cf.

(1976) (“the463,427Maryland, U.S. 473-74 Fifth Amendment may
anprotect individual from complying subpoenawith a for the pro­
of his personalduction in his possessionrecords because the very act

of production may aconstitute authentication ofcompulsory incrimi­
information”).nating

We now the questionsconsider courtthe directed Mrs.
Latshaw to answer for herpossible violations of privilege against
self-incrimination. rejectWe Mrs. Latshaw’s claim of privilege as to

questionsall of the theybecause do not in any way tend to incrimi-
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all,Latshaw, whoafterIt was Mr.fraud.her of federal banknate
ofNonestatement, not Mrs. Latshaw.1990 financialfiled the June

to astatementsanyLatshaw madethat Mrs.implythe questions
§ 1014. As thea loan. See 18 U.S.C.A.forapplicationon anbank

Latshaws notheprovidesself-incriminationagainstprivilegefederal
v. Unitedprivilege,than the Stateprotectionmore cf. Hoffman

analysisno federal(1951), separatewe conductStates, 479341 U.S.
these issues.of

theobjection supe­toLatshaws’ secondnow to theturnWe
questions,to the depositionanswerscompellingrior court’s order

violate Mr.Latshaw wouldfrom Mrs.answersthat compelling
provides:The privilegemarital privilege.Latshaw’s

or againstwitnesses forcompetentand wife are“Husband
criminal, unlessthatcases, exceptandin all civileach other

allowed toneither shall beprovided,specificallyotherwise
conversation,statement,anytothe other astestify against

to an-to the other ormadeother communicationletter or
to tes-anyallowed in caseeither benor shallperson,other

court wouldin the of theopinionmatter whichanyas totify
of marital confidence.”to a violationlead

violation ofA must find “a504; 516:27. courtR. see RSAN.H. Ev.
Statetestimony.a spouse’sit can excludeconfidence” beforemarital

(1992).926, To find170, 177-78, A.2d 930Wilkinson, 612136 N.H.v.
confidedsomething“must beat issueviolation, the communicationa

wife, notor andas husbandother, speciallyandsimplyto theby one
the sameunderany personto otherbe communicatedwhat would

(1872).Marston, 31, “Com­52 N.H. 38v.circumstances.” Clements
respectwife withbetween husband andor transactionsmunications
on theheld notusually privileged,aremattersto businesspurely

97 C.J.S. Witnessesnot marital confidences.”that these areground
Curtis,(footnote omitted); v. 334(1957) see also State269d,§ at 772

Johnson, A.D.2d(Mo. 1960); v. 25Johnson757, App.Ct.763S.W.2d
(1966); 1 on Evidence403, 406 McCormick672, 673, 268 N.Y.S.2d

1992).(J.W. ed., 4th ed.80, Strong gen.§ at 300

can be an­Latshawasked of Mrs.questionsthat theWe find
marital com­Anymarital confidences.anybreakingswered without

towould relatetheanswering questionsbyrevealedmunications
example,Forthus are not privileged.matters” andbusiness“purely

ininteresttransfer of hisLatshaw’srelate to Mr.questionsseveral
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ask her whetherLatshaw. Othershome to Mrs.Nashuacouple’sthe
certainly compe-“It wasin properties.interest certainanyhasshe

of the prop-was the ownerstate that [she]toLatshaw]tent for [Mrs.
of it.” Germanpossessedhow became[she]and to stateerty,

442, 443625, 630,Paul, 53 S.W.2 Indian Terr.Ins. Co.v.American
fraudulent(1899). allegedlyto aside anin an action setEspecially

preventtoprivilegethe maritalone cannot usespouseconveyance,
McBride, 74 Ark.v.Wileyat issue. Seeof the transactionsdisclosure

Adams, 689, 699, 25820184, (1905); Tobias v. Cal.34, 37, 8585 S.W.
(1927). not abusecourt did588, superiorconclude that theP. 592 We

of marital privilegeLatshaw’s claimMr.by rejectingits discretion
Latshaw enumeratedasked of Mrs.questionsto theregardwith

above.
orderedproperlycourtsuperiorwhether thewe considerFinally,

of the$10,000 month in satisfactionperLatshaw to the bankpayMr.
againsthad obtainedthe bankjudgmentthree million dollarnearly

un-court abused its discretionthat thehim. Mr. Latshaw contends
statute, as well1992), paymentthe periodic524:6-a (Supp.der RSA

Rules, theparty presentedneitherCourt becauseSuperioras the
at thefinancial conditionof Mr. Latshaw’sanycourt with evidence

Latshaw, re-it should beMr.hearing.of the periodic paymenttime
evidence, themembered, claiming privilegeto suchproviderefused
above, nor theneither the StateAs notedself-incrimination.against

ques-to answerMr. Latshaw’s refusaljustifiesFederal Constitution
condition, thereforefinancial and wehis then currenttions about

court’s orderLatshaws’ contention that theat the outset thereject
privilege.him his constitutionalinvokingforpenalized

states:RSA 524:6-a

in thisany personis rendered against“Whenever judgment
state, in is rendered shalljudgmentthe court which said

of thejudgment inquireat the time of rendition of theeither
in full orjudgmentto his to theability paydefendant as

de-after order thejudgmentof theupon petition plaintiff
and,in for at eitherinquiryfendant to court suchappear

time, paymentsto make such periodicorder the defendant
. . . Theas in deems appropriate.the court its discretion

or another appropriatecourt order officersmay probation
as toand recommendationagency investigationto make an

judgment.”the to saidability paydefendant’s



674

added.)(Emphasis See v.Sheedy Ct.,Merrimack Cty. Super. 128
(1986).51, 55-56, 144,N.H. 509 A.2d 147 The Superior Court Rules

inprovide, part:

“A judgment creditor anseeking order for weekly pay-
ments under RSA 524:6-a must file a with thepetition Clerk
setting out forspecific grounds relief. . . .

the of such aUpon filing anpetition, order of notice will
issue therequiring judgment debtor to appear at a time and
date named therein and submit to an examination relative
to his andproperty ability to saidpay judgment.

On thehearing, judgment debtor will submit an affidavit
similar to one under Rulerequired 158 and will be exam-
ined under oath as to his andproperty to . . .ability pay.

If the debtor fails to appear at the hearing, the Court may
proceed and orders may be made in his absence.

. . . the creditor[I]f fails to atappear the thehearing,
petition will be dismissed.

... If the debtor is able to weeklymake payments on the
the .judgment, Court . .may order the debtor to make

onweekly payments the judgment from time to time.”

R. added).SUPER. Ct. Procedures Under RSA 524:6-a (emphasis

Our review of the Superior Court Rules and RSA 524:6-a per­
that,suades us absent a like,valid claim of privilege or the Mr.

Latshaw had an toobligation disclose all information relevant to the
court’s determination of his ability bank, however,to Thepay. as the
moving party, bore the burden of proof. The Superior Court could
not order Mr. Latshaw to periodicmake payments without hearing
some evidence —or an offer proofof his current financial condi­—of
tion.

In its denial of Mr. Latshaw’s motion for reconsideration of
order,the periodic payment stated,the court “The only information

before this withCourt to theregard defendant’s financial condition is
his net worth inalleged excess of Twelve Million Dollars.” We do not
know where this figure came from. The court did not cite any evi­
dence it,or offer of toproof support and we can find none in the

providedrecord to us. forExcept the bank’s allegations of insolvency
1990,in October neither party mentioned inany figure relation to

Mr. Latshaw’s net worth except dollars,9.66 million the net worth
Mr. Latshaw on his Junealleged 1990 financial statement. This figure
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motionon the bank’shearingat the time of thewas no currentlonger
fil-thehad sinceelapsedas fourteen monthsfor periodic payments,

trial court in thisin that “thedeclares its briefdate. The banking
in of 9 millionnet worth excessthat Mr. Latshaw has acase is aware

of the Junevalidityindollars,” continuingfaith theapparentbut this
that Mr.allegationthebystatement is belied bank’s1990 financial

usThe has providedin October 1990. bankLatshaw was insolvent
that theconvincing argumentLatshaws’to counter thenothingwith

on evi-anywas not basedorderperiodic paymentcourt’ssuperior
condition. Weof then current financialor offer of hisproofdence

524:6-a andits under RSAthat the court abused discretionconclude
for a hearing.remand new

inin reversedpart;Affirmed
remanded.part;

All concurred.

Belknap
No. 92-557

A. MelloJames

v.

Plumbing Heating Company,and Inc.Gouin’s

10,November 1993


