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sum,In therulingwe reverse the trial court’s and hold that JUA
ofcover the defense and indemnification the lawsuits de-policies

givingscribed. The incidents rise to the lawsuits occurred —and
under ourpolicy periods,were to the the andreported duringJUA —

coverageof the must follow.reading policy language,

remanded.Reversed and

All concurred.
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(MarkHoivard, Zuckerman,R. S. assist-Jeffrey attorney general
Feith,general, attorneyant and Donald senior assistantattorney

brief,on the and Mr. Zuckerman for the State.general, orally),

Hall, Morse, Miller, P.C.,Anderson & of Concord J.{Douglas
onMiller the brief and for theorally), defendant.

THAYER, Weeks,defendant,The PhilipJ. J. was convicted after
J.)a trial in Court of fourjury Superior {McHugh, counts of theft by

(1986).RSA Thetaking.unauthorized 637:3 defendant raises several
follow,issues on but for the reasons affirm.appeal, that we

The defendant is a public accountant who served as chairman and
thetreasurer of of of Home for inAgedboard trustees the Women

from (Home),Portsmouth 1974 to 1989. The for WomenAgedHome
1990,inwhich ceased to exist was a organizationcharitable that

elderlycared for women. The fourdefendant was tried on separate
indictments, each a orscheme course of conduct toalleging intended

the Home of certain assets.deprive allegedIndictment 90-S-1105
that the depos-defendant exercised unauthorized control over funds

inited the Home’s checking account for to thepurposes unrelated
administration and ofmanagement the Home. Indictment 90-S-1106
alleged that the defendant exercised unauthorized control over funds

in thedeposited checkingHome’s account by paying salaries and
medical insurance premiums employeesfor of the defendant’s pri-

accountingvate practice, Weeks &Philip Associates.
Indictment 90-S-1108 thatalleged the defendant un-exercised

authorized control over the Home’s byaccount with-savings making
drawals from and obtaining cashier’s checks from the account for
purposes unrelated to the administration and management of the
Home. Indictment 90-S-1109 alleged that the defendant exercised
unauthorized control over the Home’s byassets loancollecting pay-

toments owed the Home and not themturning over to the Home.
indictment, 90-S-1109,Each transactions;except listed numerous

more than separate130 financial transactions were inincluded the
originalfour indictments.

The soughtState to amend the indictments several times to cor-
therect sum total of funds toalleged have been stolen from the

Home, and to correct certain bank account numbers toassigned the
trial grantedHome. The court each motion over the defendant’s ob-
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didthe amendments were not substantive and notjection, thatruling
of twenty-or classification the crime. Of thealter the nature the

the in indictment 90-ultimately jurysubmitted tothree transactions
S-1105, exercised unauthorizedthe found that the defendantjury

thirty-fivein fifteen of them. Of the trans-control over Home assets
90-S-1106,in the foundjury juryto indictmentactions submitted the

unauthorized control over Home assetsthat the defendant exercised
the submitted to thein of them. Of sixteen transactionstwenty-two

90-S-1108, that exer-jurythe found the defendantjury in indictment
over the in twelve of them.unauthorized control Home’s assetscised

$16,000of ofkeepingThe also the defendant over thejury convicted
in indictmentallegedHome’s loan 90-S-1109.proceeds,

(1)that in allow-the the court erredappeal, arguesOn defendant
90-S-1105, 90-S-1106,indictments and 90-ing the State to amend

(2)S-1108; 90-S-1109 on the groundto dismiss indictmentrefusing
(3)offense; inelement of the and noteverythat it did not include

of anthe that the statute limitations was element ofinstructing jury
the in indictment 90-S-1109. The defendant also contendsoffense

(4) to the fourprovethe insufficient evidencepresentedthat: State
(5)doubt;a the State’s ofprosecutionindictments reasonablebeyond

him andthe on theftunsupported allegations prejudiceddefendant
(6)mistrial; himpre-accusation delaya and denied duerequired

will ad-under both the State and Federal Constitutions. Weprocess
these seriatim.argumentsdress

I. AmendmentsIndictment
of indict-repeatedcontends that the amendmentsThe defendant

90-S-1105, 90-S-1106, his statutoryand 90-S-1108 violated andments
a indictment re-only upon felonyconstitutional to be triedright

a Indictment 90-S-1105 was amended threeby jury.turned grand
trial: to the Home’s accountcheckingtimes before the first correct

fromallegedand the amount to have been stolen thenumber reduce
indictment,Home; transaction requiringthen to delete one from the

toallegeda of the total amount have beenadjustmentdownward
Home; to several transactions fromfinally,from the and deletestolen

adjustmenta ofindictment, which downward theagain requiredthe
stolen,have been and to correct the checkallegedtotal amount to

in After all of the amend-identified another transaction.number
$52,097.48ments, indictment, thatoriginally allegedthe which was

stolen, $45,144.61 had been stolen.alleged that
Both amendments cor-was amended twice.Indictment 90-S-1106

benefits, allegedlyof or insurance stolensalaryrected the amount
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atfunds, employees Philipfrom Home that were to variouspaid
a ad-slight& Associates. The amendments caused downwardWeeks

indictment, $167,223.73,of from toin the total amount thejustment
$160,212.62.

trial:Indictment was amended three times before first90-S-1108
toallegedto two transactions and reduce the total amountdelete

stolen; thathave then to reinsert one of the transactions shouldbeen
deleted; and, to delete all of the transactionsfinally,not have been

cash from the Home’s account and twoinvolving savingswithdrawals
amount al-of the transactions cashiers checks. The totalinvolving
$129,631adjustedstolen was downward from toleged to have been

$74,467. that the amendmentsargues substantiallyThe defendant
in allthe character of the offenses three amendedchanged charged

disagree.indictments. We

form,Indictments amended as to matters of but notmay be
Johnson, 578, 585,to matters of See State v. 130as substance. N.H.

213, (1988); Erickson, 515, 519,129547 A.2d 217 State v. N.H. 533
(1987).23, at here not changeA.2d 25 The amendments issue did the

the that theft constitutes acharged providesoffense because statute
class A if the value of the stolen or services exceedsfelony property

(1986$1,000. 637:11,1(a) 1992);RSA & see also State v.Supp. Spade,
(1978).186, 189, 385 115, 116118 N.H. A.2d The value of the property

to have stolen in both the and amended indict­alleged originalbeen
$1,000, in requiredments exceeds and there was no forchange proof

amendments,the other of The by makingelements the offense. such
numbers,as account and check served tochanges correcting provide

him inbetter notice to the defendant to aid his defense.preparing
We hold that the amendments did not effect a substantive inchange
the offense and were thereforecharged, properly allowed.

II. Dismissal Indictmentof
thatThe defendant contends the State’s failure to anegate poten-

tial defense under the statute of anlimitations as element of the of-
fense renders indictment 90-S-1109 defective. Seefatally RSA

111(d) (1986).625:11, indictment, 12, 1990,The dated June alleged
that the defendant “did commit the crime of Theft by Unauthorized

that, conduct,inTaking pursuant to one scheme or course of J.Philip
$16,450,Weeks exercised unauthorized control over the ofproperty

Women,AgedHome for with the to itpurpose deprive bythereof”
payments 25,1983,loan on behalf of the Home onaccepting January

11, 1983, 24, 1984,April and and turnJanuary failing to these pay-
ments over to the Home.
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90-S-1109, notedIn his motion to dismiss indictment the defendant
he be-chargedthat the course of conduct for which was occurred

1984. on the stat-January Relying six-yeartween 1983 andJanuary
the defendant thatfelony prosecutions, arguedute of limitations for

expired January Januarythe statute of limitations between 1989 and
in In1990, was returned June 1990. itswell before the indictment

motion, 625:8,the the State relied on RSAobjection to defendant’s
111(a) (1986). 625:8, III in pertinent part:providesRSA

in I in thisparagraph years“If the period prescribed [six
com-mayhas a nevertheless beexpired, prosecutioncase]

(a) year discovery bymenced: one after its an ag-Within
a has a toby person duty representor whogrieved party

himself not a to the offense forpartysuch and who isperson
lawfullya theft where of the was ob-possession property

. . . .”subsequently misappropriatedtained and

The State submitted affidavits from the director of the charitable
in financialattorney general’strust division the office and the re-
who was to the case. The affidavits estab-analyst assignedsearch

1, 1989,that on the division of charitable trusts waslished June
that itinformed that the Home told residents would close due to

15, 1989,financial the director of thereasons. On June charitable
lawyertrust division met with the the Home’s board ofrepresenting

1989,financial records. In the financialJulytrustees and reviewed
analyst assigned investigate surroundingwas to the circumstances
the Home’s financial failure.

motion, rul­ultimatelyThe trial court denied the defendant’s
625:8,in IIIing one-year discovery provisionthat the contained RSA

to the case and the indictments within the statute ofapplied brought
limitations. While the record does not enable us to when thepinpoint

thefts,charitable trust division “discovered” the the recordalleged
does show that this date had to have been after June 1989. There­
fore, inthe trial court did not err as a matter of law RSAapplying
625:8, III to this case and to dismiss indictmentrefusing 90-S-1109.

III. Jury Charge

inThe defendant that the trial court erred to in-argues refusing
the that the of limitations an thejurystruct statute was element of

beyondoffense that a reasonable doubt. The defend-required proof
625:11,111(d) (1986),is onargumentant’s based RSA which defines

“conduct,“element of an offense” to include or such attendant cir-
cumstances, a . .or such result of conduct as . a defense[negatives
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the of The thatarguesunder statute limitations.” defendant because
least some of the in of the indictments oc-allegedat conduct each

limitations, makescurred the statute of RSA 625:11beyond six-year
taking.the statute of limitations an element of theft unauthorizedby

defendant,According juryto the the trial court erred because the
not on factualwas instructed the existence of this defense and the

ofissues material to a defense under the statute limitations.
1(a) (1986)626:7,We reject argument.the defendant’s RSA pro-

“|w]henthat byvides evidence is admitted on a matter declared this
defense,to be disprove beyondcode the state must such defense a[a]

added.) Therefore,reasonable (Emphasisdoubt.” the State’s burden
triggeredis when the limita-only pertainingevidence to statute of

tions is at trial. did not Whileadmitted This occur. the defendant
instruction,raised the statute of limitations issue in a juryproposed

trial,did joinhe not the issue at and the defendant does not topoint
any evidence in oftheorythe record to this defense. As theresupport

no trial,was defense raised at the statute not be-of limitations did
625:11,an of 111(d),come element the offense under theRSA and

err in refusingtrial court did not to thegive defendant’s requested
instruction.

IV. the EvidenceInsufficiency of

The defendant that there wasargues proveinsufficient evidence to
all the elements of theft in the four indictments. Tocharged prevail

thison the thatargument, defendant must “show no rational fact
finder, viewing State,the evidence most thefavorably to could have

Ward,found aguilty beyond[him] reasonable doubt.” State v. 134
626, (1991).628, 508,N.H. 595 A.2d 509 To the Aprove felonyclass of

theft by unauthorized the Statetaking, had the burden of proving
(1) (2)that the defendant exercised controlunauthorized over the

(3)of another withproperty purposethe to thedeprive other person
thatof toproperty permanently keepor and use the in suchproperty

waya that value,a substantial of itsportion economic or the use and
(4)thereof,benefit would be lost under a certain scheme or course of

conduct, (5)and the combined value of the property listed in each
1(a)$1,000. (1986indictment 637:2, :3, :11,was over RSA Supp.&

1992).
The defendant first contends that there was insufficient evidence

supportto ofjury’sthe the offinding existence four separate
schemes or of conduct,courses as thealleged in indictments. The

contention, however,defendant substantiates this with a comparison
of indictments 90-S-1105 and 90-S-1106 therefore limit ouronly. We

toinquiry those two indictments.
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V(a) of637:2, of “one scheme or course con­requires proofRSA
inin amounts of individual theftsaggregateduct” order to dollar

trialthe The at is toof offense. State’s burdendetermining gradethe
in each indictment were actu­allegedthat the individual theftsprove

intent. 120impulse Sampson,a criminal or State v.by singleated
(1980).251, 590, 592256, A.2dN.H. 413

defendant, and 90-­to the indictments 90-S-1105According
a or course ofa of different schemefindingS-1106 cannot sustain

indictment both indictments involveconduct as to each because
the frame.from account same time Thesingle duringthefts a bank

trial,is merit. the theThroughoutwithoutargumentdefendant’s
thereferred 90-S-1106 asconsistently “salaryState to indictment

The that the de­and indictment. submitted evidencebenefits” State
checks from the Home to his whosalary employeesfendant issued

Home,for and medical insur­some work the heaccounting paiddid
all of his with funds. The Stateance for Homepremiums employees

thatfor indictment 90-S-1105 that showed thesubmitted evidence
checks the same for what thedefendant also issued from account

argued personal including:were the defendant’s own expenses,State
a golfto the of local forpayments manager shop, paymentsseveral

Home,not at the a forsingle paymenttelevision sets that were used
name,in checksa van the defendant’s forpassenger registered

computerthe the and forpayee,which defendant was named checks
accounting Clearly,in the defendant’s thepractice.usedequipment

fromacts in indictment 90-S-1105 were thosealleged independent
in indictment 90-S-1106.alleged

The next that in for the State toarguesdefendant order
conduct, it had to allegationa course of eachprove continuing prove

indictments,contained in otherwise there could be no continuingthe
criminal intent the entirecontinuingcourse of conduct or over time

the various The bore the burdenby allegations.covered Stateperiod
in each was partthat the defendant’s conduct indictmentprovingof

a criminalbya or motivated im­general plan continuingof scheme
256,or at 413 A.2d at 592. TheSampson, supraintent. Seepulse

State, therefore, not to theprovewas that defendant’srequired
daily, weekly, monthlycriminal continued on a or basis. Forintent

90-S-1105, the that from 1976 toproveindictment State did October
1988, asthe used the Home’s account hisApril checkingdefendant

in 90-S-1106,account. allegedown As indictmentpersonal checking
1988, the usedthe that from to defendant theprovedState 1981

to and toemployees payHome’s account his own hischecking pay
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fact, thebyThe as showninsurance premiums.medicalemployees’
defendantform, that the did not convict thejuryverdictjuryspecial
onlymeans thatin each indictmentallegedon transactionevery

transactions, not thatto thoseinsufficient evidence asthere was
coursecontinuingto afor them findthere was insufficient evidence

conduct.of

evi­that there was insufficientarguesThe defendant next
defend­bymade theexpendituresthe to find that thejurydence for

ofmembersof trustees. Otherant were unauthorized the boardby
fi­delegatedthey freelyof testified thatthe Home’s board trustees

in thatexpertisehe hadto the defendant becausenancial decisions
of thetrial, meetingsthe minutes of theAt the State introducedarea.

authorization ofthat there was no expressof trustees to showboard
that the State failed toarguesThe defendantvarious expenditures.

cer­to makeimplied authoritythat did not havethe defendantprove
were notexpendituresand failed to show that theexpenditures,tain

an must beimplied authority, agentthe board. “To havebyratified
of theordinaryin the courseappropriatean act that isperforming
(1985)§Am. 2d 1525Corporationsbusiness.” 18B Jur.corporation’s

(footnote omitted). mind,in we do not see how theWith this standard
forauthority,can that he hadseriously implieddefendant contend

$1,250to of Home funds to to the Bahamas withexample, spend go
home,wife, $1,783 friend overgivehis or for work done to his to his

$5,000, $25,000or to take a “finder’s fee” on a loan transaction where
topaidthe terms of the loan that the finder’s fee would beprovided

the Home. These with numerous othersexpenditures, along proven
State, jury findingthe constitute sufficient evidence to aby support

that the transactions were unauthorized.

The defendant also claims there was insufficient evidence to
a that to the Home of itssupport finding purpose deprivehe had the

trial, testimonyAt there was that the defendant’s account­property.
a in that his accounting prac­office served “dual function” bothing

the in the same office space.tice and Home’s business office were
The defendant further that because various business-relatedargues

in and payingcabinets his officeexpenditures, including installing
Home, wasto benefit the the Homeexpenses, servedphotocopying

rejectedwas theargument by leg­not of its Thisdeprived property.
statute, “providesthe of the theft whichthroughislature enactment

statute, if thatthat for of theperson property, purposes‘obtains’a
‘a or of some otherbrings possession legallyabout transfer ofperson

83, 93,Gruber, N.H.interest in State v. 132recognized property.’”
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(1989) (1986)).156, 162 637:2, II The fact that(quoting562 A.2d RSA
some of the “benefits” of the defendant’s thefts flowed to the Home is
irrelevant. See id.

thatThe defendant contends further the State failed to prove
depriveintent to on indictment 90-S-1109 because the State did not

inthat the loan were neverprove payments question repaid to the
trial, $16,000Home. At the defendant testified that he collected over

in from the in aput moneycash debtor and the cabinet in hisfiling
awhile,”“it justoffice where sat... for and that he it back“put into

the but could not recall how thissystem” exactly accomplished.was
thatinvestigatorThe financial testified he examined the Home’s re­

documents, statements,ceipt depositbank books and and the bank’s
accounts,records of in the Home’s andactivity savings checking but

showingcould find no transactions that the defendant returned the
credibilityfunds to the accounts. The of witnesses is a matter within

254,jury’s 250, 841,the v. 93 N.H.purview. Colby Avery, 40 A.2d 844
(1945). evidence,theexaminingAfter and reasonable inferences to

therefrom, State,inbe drawn the most to the con­light favorable we
clude that a rational could havejury purposefound both the to de­

aguilt beyondand reasonable doubt.prive

V. OverreachingProsecutorial

The defendant that becauseargues twenty-three alleged transac-
tions, $65,000,over weretotalling removed from indictments 90-
S-1105, 90-S-1106, trial,and 90-S-1108 the initial in-during State’s
clusion of these transactions in the indictments constituted over-
reaching. He that State’s toargues “[t]he deliberate decision

whollyto trial onproceed unsupported allegations seriously preju-
diced [him].”

“In fororder there to be theprosecutorial overreaching,
have,mustgovernment through gross negligence or intentional mis­

conduct, caused circumstances toaggravated develop which seri­
Lake,aously prejudiced 820, 823,defendant....” State v. 125 N.H.

(1984).1048,485 A.2d The inprosecutor1051 Lake introduced facts
in his toclosing argument tending credibilitybolster the of a “cru­

821-22, A.2d,cial” witness’s attestimony. Id. 485 at 1050. Although
we characterized the conduct in Lake asprosecutor’s “improper,” we
nevertheless held that the conduct still did not torise the level of

823, at In“overreaching.” Id. at 485 A.2d 1051. of our inlight holding
Lake, we are not that there waspersuaded any impropriety on the

of that topart the State would rise the level of orgross negligence
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intentional The to a ofwillingnessmisconduct. State’s delete number
shows,from if thatanything,transactions the indictments the State

tosought prejudicingavoid the defendant.
In connection his claim the de-prosecutorial overreaching,with of

fendant asserts that the to “classappealing prejudice” byState was
paidseveral transactions in which the defendant a localprosecuting

golf professional with checks drawn on the Home’s account. The fact
jurythat the did not convict the defendant ofultimately every golf-

objec-related transaction indicates that the evaluated evidencejury
The record not that formtively. anydoes reveal facts could the basis

of a conclusion that the or ingrossly negligentState was acted bad
infaith to theseeking prove transactions.

DelayVI. Pre-indictment

The defendant argues that unreasonable pre-indictment delay
prejudiced his to defend himself and un­ability processviolated due
der both the State and Federal in­Constitutions. When a defendant
vokes Constitutions,both the State and Federal we will consider the

claim claim, Ball,State before theaddressing federal see State v. 124
226, 231, 471 347, (1983),N.H. A.2d 350 maybut we nevertheless rely

on federal inprecedent guidancefor similarconstruing provisions of
the New Hampshire 233,Constitution. Id. at 471 A.2d at 351-52. In
order to onprevail his claim of pre-indictmentunreasonable delay,
the defendant must first show that the delay caused actual prejudice
before the court will balance the prejudice theagainst reasonable­
ness of delay. Ramos, 276, 282,the See v.State 131 N.H. 553 A.2d

(1988)275, 279 Lieberman,v.(citing 889,United States 608 F.2d 902
(1st 1979), denied,Cir. cert. 444 (1980));U.S. 1019 see also v.State
Adams, 818, 824, (1991).133 853,N.H. 585 A.2d 856

The defendant claims that actual prejudice did result at
trial, lost,“as evidence was memories were diminished and witnesses

held, however,were unavailable.” We have “that the ofpossibility
due toprejudice dimmingthe of memories is in any delay,inherent

and, alone, is insufficient to constitute a denial of process.”due State
Philibotte, 240, (1983).v. 244, 275,123 N.H. 459 A.2d 277 un­The

available witness identified by the defendant is the salesperson who
handled inthe transaction which the defendant apurchased van with
Home funds. The general manager of the dealership that sold the
van $3,000testified that the defendant received a trade-in allowance
for a 1977 van. The title and registration for the 1977 van named the
Home for Aged Women as the owner. The records indicated that the
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$8,650defendant used from the Home’s account tochecking pur-
van, inchase a 1980 title his own name andDodge taking registering

it in his own name. The defendant has not indicated what the unavail-
and, therefore,testimonywitness’s would have added has failedable

to he was the lack of thatprejudiced by testimony.show how

The defendant also claims that because some of the transac­
1970s,intions the indictments date back to the he wasalleged preju­

organizationsdiced because the businesses and involved did not keep
it thatdating years.records back to those While is true there was

indictment,for transaction in theevery allegednot documentation
abilitythis fact also the State’s to its burden ofprejudiced carry

did the witnesses’ faded memories. The defendant makes noproof, as
claim that the to a tacti­intentionally delayed prosecution gainState

that the met hiscal and we hold defendant has not burdenadvantage,
timelengthof that the of between the transactions and theproving

Lacourse,caused actual See State v. 127 N.H.prosecution prejudice.
(1986).737, 741, 339,506 A.2d 341

Because the Federal Constitution affords the defendant no greater
own, anthan does our we need not make fed-protection independent
Ball, 231-32,124 at atanalysis.eral See State v. N.H. 471 A.2d 350-

51.
trial,in we affirmno error the defendant’s his convictions.Finding

Affirmed.

All concurred.
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