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character, who appearsalbeit withby non-lawyer, goodformed a
commonly.

Affirmed.

All concurred.
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(MarkHoward, Zuckerman,attorneyR.Jeffrey general S. assist-
on and for theattorney general, orally),ant the brief State.

Scherr, Concord,defender,Albert E. appellate byassistant of brief
forand the defendant.orally,

Johnson, Jr.,defendant, Demmons,J. The Donald F. appeals
his convictions for felonious sexual assaults. He that thecontends

J.)Superior Court’s instruction on(Gray, jury transferred intent
amended Theimproperly the indictment. defendant further con-

him,tends that the instructionjury surprised his de-prejudiced
fense, and violated his constitutional to aright fair trial. We affirm.

The two indictments theagainst alleged, respectively:defendant
“he inpurposelythat sexual in ofengaged penetration, the form anal

intercourse, E.D.,”with not legalwho was his whospouse and was
thirteen years occurred,old when the incident see RSA 632-A:3
(1986); and that “he in sexual inpurposely engaged penetration, the

intercourse,form of sexual with E.D.” The defendant had socialized
on several occasions with E.D.’s mother and andstepfather, E.D.
was familiar with him.very

22, 1991, E.D.,On June her parents, and the defendant attended
an atouting State Park. thePawtuckaway While defendant and E.D.
were alone thefishing, defendant asked E.D. to “make mad passio-

Thereafter,nate love” with him. She refused. the defendant sexually
assaulted E.D. to E.D.’sAccording testimony she felt the defend-

himselfpenis penetrateant’s her anus and his ofrepeated pressing
her heragainst body despite cross-examination,protestations. On

E.D. testified that she the policetold that the defendant hisput penis
in her bit,a littlevagina but she did not remember either thetelling
doctor or the nurse at Exeter Hospital about vaginal penetration.
The defendant admitted to the Nottingham police that he had en-

in hegaged partial penetration, and was indicted forsubsequently
two counts of felonious sexual assault.

trial,In closing arguments at the defendant’s counsel thatstated
the notdefendant did have the to inpurpose engage anal intercourse

E.D., intercourse,onlywith sexual and that ofthe act anal penetra-
wastion accidental. The trial judge instructed the asjury follows:
If you find purposeful penetration, it doesn’t dif-anymake

must, however,ference what was penetrated. You find that



718

ifAs I say, youthat hepurposely penetrated.he acted and
whatfind it makes no differencepenetration,a purposeful

However, that does not relieve the Statewas penetrated.
theproof purposeful penetrationthe burden of offrom of

If,the anus. how-vagina penetrationand purposeful of
do thatsuggesting you youI’m not that oragainever—and

hedon’t, you find that intended toway purposelyeither —if
accidentally pene-that purposeone area and withpenetrate

area, thefind that element of of-mayanother youtrated
has been established.”fense

added.) the on bothguiltyThe found defendant(Emphasis jury
to maximum terms on eachThe defendant was sentencedcounts.

consecutively.to runcharge,
the instruction on trans-juryThe thatarguingdefendant appeals,

indictments, thethe allowingamendedimpermissiblyferred intent
onlyif tohim counts even he intended engageto convict on bothjury

thatcontends the indictmentsin intercourse. The defendantvaginal
onof intents.requiring proof separate Relyingdistinct actsalleged

(1987),Erickson, 515, 23in 129 N.H. 533 A.2dState v.holdingour
a de-statutorilyan in an whichallegation specifiesthat indictment

effectivelythe circum-a material of crimefined variant of element
ancharacterizes asof the the defendantscope charge,scribes the
onindictment the instructionof the anal intercourse“amendment”

himsurprisedthat the “amendment”intent. He arguestransferred
765,Elliott, 759,v. N.H.See State 133prejudicedand his defense.

(1990); 578, 586, 547304, Johnson,v. 130 N.H.A.2d, 307 State585
388,378, A.2d213, (1988); 123 N.H. 461Fennelly,A.2d 218 State v.

(1983).1090, 1095 disagree.We

that the Stateexplicitly statedjudge’sThe trial instruction
of the andvagina“the of of purposeful penetrationhad burden proof

Therefore, no of thebroadeningof anus.”thepurposeful penetration
thatnot torequired proveThe State wasindictment was effected.
thatpenetration, onlya of butintended formspecificthe defendant

in sexual pen­mental state toculpable engagehad thethe defendant
(analin inter­etration, two stated the indictmentsand that the acts

intercourse) occurred.vaginalcourse and had

the at hand. indict­from case ThedistinguishableErickson is
thefor which accom­charged by deception,in Erickson theftments

rea, statutorilyto has defineddeprive,mens a purposepanying
(1986). in-637:2, jurythe trial'court’sRSA III Sincevariants. See
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struction on the crime charged statutoryincluded variants that had
indictment,not been in the inalleged the defendant Erickson could

have been convicted on a whichcharge grand jurythe never made
Erickson,against 520,her. See 129 N.H. at 533 A.2d at 25. Where

anthere is element of the offense that byis defined statutory
variants, the variant,and indictment aexpresses specific then the
State is bound the inby allegation made the indictment. See id.
Here, Erickson,by analogy reus,to it is the actus rather than the

rea, variants;mens that is defined by statutory sexual penetration
can be committed in any 632-A:l,of five Seeways. State,RSA V. The

thehaving charged defendant with this incommitting act two spe-
cific definedstatutorily ways, thereby circumscribing scopethe of

charge,the was bound to theprove penetration alleged. See
Erickson, 520,129 N.H. at 533 A.2d at 25.

variants, however,The statutory are not themselves material
elements of the offense. See id. Because culpability applies only to

elements,material (1986),RSA 626:2 purposefulness is required
with torespect alone,the act of sexual penetration and is not carried
over to variants, i.e.,the separate sexual intercourse and anal inter­

in Thus,course this case. the transferred intent instruction did not
serve to amend the indictments.

The defendant’s claim of unfair surprise and prejudice due to
the jury instruction on transferred intent is unfounded because
there was no constructive amendment of the Elliott,indictments. See

765,133 N.H. at 585 A.2d at 307.

Affirmed.
All concurred.
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