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Stebbins, (JohnP.A.,& ofBradley, Harvey,Wood Hanover S.
and brief,Stebbins Anne Duncan theCooleyS. on and S. John Steb-

orally),bins for Edmundson Gray.Jean G. and Bradford C.

Hanover,Boswell,I. by orally,John of brief and ad litemguardian
for minors and persons.unborn and unascertained

Reno, (MalcolmP.A., Mchane,Orr and of Concord trustee u/w
Clayton Richardson),J. filed no brief.

Batchelder, Edmundson,GrayJ. Bradford C. and Jean G. two
(benefici-of the the Claytonbeneficiaries under J. Richardson trust

aries), the ofappeal Countydecree the Grafton Probate Court
J.) that J.(Boyle, “Clayton Richardson intended to benefit the issue

of ingrandchildrenhis deceased thatequal Theyshares.” theargue
court erroneously the term “issue” to allinterpreted mean descend-

testator, therebyants of the the trust theconstruing violatingas rule
against error,no affirm.perpetuities. Finding we

will,The trust was by Claytonestablished J. whichRichardson’s
was inexecuted 1932. It for to theprovided payments testator’s wife
and, death, child, death,his toafter wife’s his Verna. Atonly Verna’s
the trustee was “to ofpay equallydirected the income the trust to

Both andsurviving children.” the testator’s wife Verna are[Verna’s]
deceased.

children, ClaytonVerna had two Gray and Jean Edmundson. Both
death;atwere alive the Followingtestator’s both also survived her.

death,Clayton Gray’s the trustee the courtpetitioned probate for
instructions, trust,who should receive income fromasking the how

continue,long distributions of income should when the trust should
terminated,be and be towho would entitled receive the ofprincipal

At time, Claytonthe trust. that Gray bywas survived two children
and a grandchild; Jean two livingEdmundson was alive and also had
children and a grandchild.

The following paragraphsthree are at issue:

“(f) If any such child deceasesurviving leavingshall issue
issue,surviving, to to such the sharepay equally, income

for suchprovided deceased parent.
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noleavingdeceasedaughterof shallany myIf child(g)
survivingto theher or his sharepaytosurviving,issue

death, theirsisters, of toin the event theirand andbrothers
(f).as inprovided [paragraph]childrensurviving
of this trust(h) issue, the incomefailure ofuponIf entire

shallsaid trusteesas herein provided,be distributedcannot
Hospi-Maryto Hitchcock Memorialthe same thedistribute

Hanover, N.H.”tal, located at

income receivedpreviouslythat the trustcourt ruledThe probate
inbechild, Gray, should distributedClaytonVerna’s deceasedby

no remain or the trustissue until either issueto hisequal shares
ofprincipalAt that thepoint,against perpetuities.violates the rule

the of intestatetopursuant provisionsis to be distributedthe trust
succession.

the pro­of fact offindingsare thegoverned byweappeal,On
that findingserroneous suchthey plainlyare sobate court “unless

1992); see alsoreasonably (Supp.made.” RSA 567-A:4could not be
(1991).1004,191, 1006H., 188,N.H. A.2dIn re Lisa 134 589

of matter atanalysisour thegovernThree ruleswell-settled
interpret­inFirst, guideintent is our principlehand. the testator’s

241, 581,237, A.2dre 120 N.H. 413Sayewich,a In Estateing will. of
(1980). will,inSecond, no the wordscontrary appearsif intent583

In re Du­be commongiven meaning.the will are to theirwithin
(1991).127,103, 107, Finally,600 129 themaine, 135 N.H. A.2d

isolation; rather, their meaningnot in isin a will are readclauses
In re Segalfrom the of the will as a whole.languagedetermined

(1966).120, 121, 53,218 54-55Estate, 107 N.H. A.2d
ofthe themeaningof the isargumentThe beneficiaries’gravamen

in is not ordinarilyused the will. “The word ‘issue’word “issue” as
Newhall,or v.Sylvesterthe of the word ‘child’ ‘children.’”equivalent

(1952). Rather,267, 271, 378,A.2d word ‘issue’“[t]heN.H. 85 38197
child, v.other descendant.” Kimball Pen­grandchild,means or lineal

(1881); Wolcott,448, 451 Oliverhallow, 60 N.H. see also Petition of
(1948)25, 641, in23, A.2d 642 “issue” will(interpreting95 N.H. 56

descendants”). This wasin 1932 as “lineal common definitiondrafted
by the court.applied probate

erred inargue interpret-that the courtprobateThe beneficiaries
to of the testa-“issue” include all the lineal descendantsing the word

(f)their direct us toargument, they paragraphstor. In ofsupport
withinterchangeablyassert use the “issue”theyand which term(g),

contend, therefore, that should be con-“issue”They“children.”
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whole,strued to mean “children.” of as areadingOur the will how-
ever, thesupports probate interpretation.court’s

(f)Although (g)and alone could be asparagraphs standing read
(h)maintain,the againstbeneficiaries militates theparagraph bene-

ficiaries’ Thatargument. provides for the distributionparagraph of
Marytrust income to the Hitchcock Hospital “upon entire failure of

wills,issue.” used inlanguage, frequentlySuch thesupports probate
court’s that itsinterpretation “issue” should be common mean-given
ing.

will unartfullyThat the was drafted is not contested. Faced
with the task of a will whereinterpreting the testator’s intent as

in the documentexpressed ambiguous,was the courtprobate chose
acceptedthe ofcommonly legal meaning “issue.” We find no error in

so ruling.
The beneficiaries further that theargue probatebecause court’s

interpretation violates the perpetuities,rule we shouldagainst adopt
which, contend,their interpretation, they does not violate the rule.

We disagree.
In statute,the of rule againstabsence the asperpetuities, part of

law,the common has been in itsadopted Englishmodern form. J.
Against PerpetuitiesGray, (R.The ed.,§ GrayRule 200 4th ed.

1942). rule,The of the if not itsstatement isapplication, straightfor-
it vest, all,ward: “No interest is must ifgood unless at not later than

twenty-one after some in atyears beinglife the creation of the inter-
child,§est.” Edmundson,Id. 201. JeanlivingVerna’s who was alive

at death,the time of the testator’s is the in“liferemaining being” for
purposes of the rule’s application.

(f),Under ifparagraph one of Verna’s children “leavingdies issue
issue,the trustee is tosurviving,” “paydirected to such equally, the

income share forprovided parent.”such deceased (Emphasis
added.) theUnder beneficiaries’ interpretation, “income share”
should be asread and one half of the trust“principal,” proceeds
should have distributed outright uponbeen the 1991 death of Verna’s
son Clayton Gray. should,Because the trust under this interpreta-
tion, child,be terminated on the of remainingdeath Verna’s Jean
Edmundson, the thatbeneficiaries contend the rule would not be vio-

thatTheylated. we must the willargue give interpretationthis so as
to avoid a withclash the rule. Citizens Nat. Bank v.See St. Peters

(1959).352, 355, 768,102Lodge, N.H. 156 A.2d 770

(h)settingEven aside the paragraph posesdifficulties for
this we find no for that “in-interpretation, support the contention
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defined in“Share” is WEBSTER’S“principal.”share” meanscome
Dictionary (1961) fullas “one’s2087InternationalThird New

por-means “income“income share”portion.” Consequently,or fair
rejectrefer We thereforeprincipal.does not in sense toanytion” and

notin a manner that doesto read the willattemptthe beneficiaries’
the rule.violate

against perpetu­the will the rulethat violatesDetermining
fail,entirelymust however.provisionsnot mandate that itsities does

State, Gale,v. N.H.rule in this see Gale 85theAlthough prevails
(1932), “remorselesslyit358, 361, 122,159 A. 124 has never been

225, 229,Curtis,v. N.H. 97 A.2dMerchants &c. Bank 98applied,”
omitted).(1953) intent, asthe testator’s207, (quotation210 Hence

court, fullestwill carried out to theby the beprobatedetermined
475,Barker, 434, 900,N.H. 31 A. 916v. 66possible. Edgerlyextent

(1891).

to incomedirected the trustee distributeprobateThe court
rule againstthe of the will until theprovisions perpetu­toaccording

time,and, to the trust principalities is violated at such distribute
the the testa­Accordingly,to law of intestate succession.according

to his linealintent that the trust income should be distributedtor’s
as far Id. find no er­possible.”“shall take effect as Wedescendants

probate interpretation.ror in the court’s
brief, that the courtargue probateIn their the beneficiaries also

incomeruling per capitain that the trust should be distributederred
inthan Because failed to raise this issueper theyrather stirpes.

Sup.however,of we address it. Ct. R.their notice do notappeal,
16(3)(b); 480, 487, 800,136 N.H. 618 A.2d 804-05Appeal of Toczko,
(1992).

Affirmed.

JOHNSON, , sit;J. not the concurred.did others


