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Nourie, P.A., (DoreenWiggin & of Manchester F. Connor on the
brief and fororally), the plaintiff.

(MarkEngel, Gardner, PA,Gearreald & of Exeter S. Gearreald
on the brief orally),and for the defendants.

Brennan, Caron, (RonaldLenehan & ofIacopino, Manchester J.
brief),Caron on the by brief for the New Hampshire Trial Lawyers

Association, as amicus curiae.

Thayer, J. This is an appeal from a ruling by the Superior Court
J.)(Manias, on a petition for declaratory judgment. The plaintiff,

(GreenGreen Mountain Insurance Mountain),Company brought the
declaratory judgment action to determine whether the uninsured
motorist benefits provisions of its New Hampshire motor vehicle lia-
bility policy to anapplied automobile collision that inoccurred Mas-
sachusetts insured,theinvolving defendant Jan George, and a
Massachusetts (1)automobile owner. trialThe court ruled that: New
Hampshire law governs the construction of contract;the insurance
(2) the wereGeorges “legally entitled to recover” for injuries, includ-
ing pain and suffering, proximately caused theby tortfeasor;alleged

(3)and the alleged tortfeasor’s vehicle was “uninsured” for purposes
of Green Mountain’s insurance policy. Green Mountain appeals the
trial rulings.court’s For follow,the reasons that we affirm.
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declaratorythe to thepartiesan evidentiary hearing,In lieu of
of Aprilan statement facts. Onagreedsubmittedjudgment petition

resident, herdrivingwas17, 1990, Hampshirea NewGeorge,Jan
Amesbury,ininjured in a two-car accidentwhen she wasautomobile

driverCastonguay,that LorraineGeorge allegesJanMassachusetts.
Massachusetts, atwas legallyand a resident ofof the second vehicle

husband, Garyheraccident, Georgeof Jan andfault. At the time the
liabilitya Mountain motor vehiclebywere insured GreenGeorge,

ofcoveragemotoristprovidedthatpolicy uninsured/underinsured
$100,000 Lorrainea limit occurrence.$50,000 perwith ofperson,per

lia-withCompanyCommerce Insurancebywas insuredCastonguay
occurrence,$50,000 $100,000 buttoperson, up perlimits ofbility per

the “no fault” insurancesubject the of Massachusettsprovisionsto
(West231, Supp.§ch. 6DLaws Ann.cap. Mass. Gen.coverage

1993).
1990, in the United StatescomplaintIn filed aGeorgesJune the

Lorraineagainstfor District of MassachusettsDistrict Court the
for Janandnegligence seeking damagesCastonguay, alleging

andsuffering,and andGeorge’s wages, painmedical lostexpenses,
court grantedof The districtGeorge’sfor loss consortium.Gary

the medi-Georges George’sbecause Janjudgment againstsummary
$2,000 Massa-requiredthan the threshold undercal bills totaled less

suffering.damages paina to recover for andplaintiffchusetts law for
the for George’sMountain reimbursed JanGeorgesAfter Green

treatment, an claimGeorges againstthe initiated arbitrationmedical
benefits, in withfor uninsured motorist accordanceGreen Mountain

itsthen broughtthe Green Mountainpolicy.the terms of insurance
court,in and nowsuperior appealsaction thedeclaratory judgment

ruling.that court’s
of themainly phraseThis on the interpretationcentersdispute

recover,” in con-to as found the insuranceparties’entitled“legally
to motor-provide uninsuredcompaniestract. In insurancerequiring

in all determinedpolicies, legislaturemotor vehicle thecoverageist
persons“for the ofprotectionthat such benefits should be available

from owners orrecoverlegally damages. . . who are entitled to
264:15, (1993).I TheRSAuninsured motor vehicles.”drivers of

theMountain incorporateswith GreenGeorges’ policyinsurance
phrase:entitled to recover”“legallysame

in-all which thepayinsurer sumsobligated]is“[The [t]o
entitled tolegallyhis shall belegal representativesured or

or of an unin-as from the ownerdamages operatorrecover
. . sustainedbodily byof .injurysured automobile because
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insured,the caused theby arisingaccident and out of the
ownership, maintenance or use of such uninsured auto-

. . . .”mobile

Both the statute and the insurance arepolicy silent as to which
State’s laws to aapply determination of entitled to“legally recover.”

where,This omission is of particular importance here,as the under-
lying accident involves ofresidents more than one State.

The parties do not contest the fact that Massachusetts law pre­
vents the fromGeorges recovering fordamages pain and suffering
against the alleged tortfeasor. Green Mountain relies onprimarily a

decision,Rhode Island Supreme Court v.Blais Aetna Casualty &
Co., (R.I. 1987),Sur. 526 A.2d 854 to insist that the Georges’ inability

to pursue a tort action in Massachusetts against the alleged
tortfeasor means that the Georges are not “legally entitled to re­
cover” New Hampshire uninsured motorist benefits. We disagree.

We have held that “while the underlying action against the
action,tortfeasor is a tort the underinsured claimcoverage is based

in contract.” Metropolitan Walker,& Liabil.Prop. Ins. Co. v. 136
594, 596, (1993).N.H. 1020, 1022620 A.2d cases,In contract applywe

“the law of the State with the most significant relationship to the
contract govern questions[to] theregarding contract’s perform­
ance.” Co.,Glowski v. Allstate 196, 198,Ins. 134 593,N.H. 589 A.2d

(1991).595 When the interpretation of insurance policy language is
issue,at our interpretation is governed by the law of the State that is

the “principal location omitted).of the insured risk.” Id. (quotation
We note that our choice-of-law test for insurance contracts differs
substantially from the test applied theby Rhode Island Supreme

inCourt Blais supra. We refuse to effectively create a no-fault law in
State,this where our legislature has refused to enact no-fault legisla­

tion, despite the constitutional ability to do so. Opinion the Jus­of
tices, 205, 212-13, (1973).113 N.H. 881,304 A.2d 886-87 In case,this
because the carGeorges’ was ingaraged New Hampshire, New
Hampshire law governs.

New Hampshire law mandates that insurance carriers pro­
vide coverage to insureds for accidents involving uninsured motor­
ists in an amount not less than the amount of liability insurance
provided to the 264:15,insured. RSA I. This coverage must be pro­
vided to insured New Hampshire motorists whether the accident oc­
curs within the boundaries of this State or beyond them. See Gay v.

Co.,Risk Mut. 11, 15,Ins. 114 644,N.H. 314 A.2d 646Preferred
(1974). rule,As a general we construe insurance policy withlanguage
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the policy­reasonable ofhonoring expectationsof thepurposethe
Co., 122v. Paul Fire Marine Ins. N.H.Town St. &of Eppingholder.

(1982). clear252, 496, If terms are and248, policy’s444 A.2d 498 the
its and“must be accorded natural ordi­unambiguous, the language

764,Shield, 120 N.H.v. Bluenary meaning.” Trombley Cross/Blue
omitted).(1980) If, however,980, the770, (quotation423 984A.2d

of at least two differentreasonably susceptibleislanguagepolicy
the iscoverage, language ambig­one of which favorsinterpretations,

402,Co., 410,136 N.H.BondingSee & Cas.Coakleyuous. v. Maine
Widiss,777, (1992); also 3 A. Uninsured andA.2d 781-82 see618

(2d 1992).34.1, at§ 31 ed.Motorist InsuranceUnderinsured
in favor of the insured andmust be “construedambiguitiesSuch

771-72, atthe 120 N.H. at 423 A.2d 985.Trombley,insurer.”against
mind, we turn the tasklegal in to ofprinciplesWith these bedrock

Georgesto determine whether the areHampshireNew lawapplying
theto and Massachusettsentitled recover” whether“legally

as “uninsured.”qualifiestortfeasor’s vehicle

to is not de­“legally expresslyThe entitled recover”phrase
264:15, I. the in­Althoughin the statute. See RSAfined applicable

not define the thesimilarly expressly phrase,surance doespolicy
the following policy language:us to examineGeorges urge

“[Provided, coverage,for the of this determina-purposes
re-as insured ... entitled tolegallytion to whether the is

thereof,if so the amount shall bedamages,cover such and
. . . com-the insured and themade betweenby agreement

or, byif fail to arbitration.”pany they agree,
that the alternative forms of resolutionGeorges disputeThe submit

policy designedto under this insurance are toby partiestheagreed
fact, at fault in amatters of such as who is collision anddetermine

the partymuch is entitled to recover from atwronged partyhow the
thethey argue, “legallyfault. Under an entitledinterpretation,such

or ofwhether the owner theoperatorto recover” refers tophrase
hand,at fault. On the other Green Moun-uninsured automobile was

only Georges’that the refers to the entitlement asargues phrasetain
against allegedmatter of to the tortfeasor. Wepursue damagesa law

ofsusceptiblefind the entitled to recover” both inter-phrase “legally
itand, therefore, hold that isthepropounded by partiespretations

410,at A.2d at136 N.H. 618 781-82. Becauseambiguous. Coakley,
favor we must construeGeorges’ coverage,the wouldinterpretation

of Mountain.Georges againstin favor the and Greenphrasethe
771-72,at 423 at 985. We note that otherN.H. A.2dTrombley, 120
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jurisdictions agree See,with this interpretation. Statee.g., Farm
Baldwin, (Ala.1230, 1233Mutual Automobile Ins. Co. v. 470 So. 2d

1985); (Okla.Uptegraft Co., 681, 1983).v. Home Ins. 662 P.2d 685
Accordingly, we hold that the Georges’ right to recover will depend
on their ability to establish fault on partthe of the alleged tortfeasor
at a uninsuredsubsequent motorist arbitration hearing.

that,Green Mountain insists law,even under New Hampshire
the Georges cannot toproceed arbitration because they failed to ex­
haust their liability againstclaim the alleged tortfeasor. rejectWe
this contention. exhaustionThe inrequirement Green Mountain’s
policy states:

“The company shall not be obligated to anymake payments
. . . until after the limits of underliability all bodily injury

bonds orliability insurance policies applicable at the time of
the accident have been exhausted by payments of judge-
ments or settlements.”

added.)(Emphasis case,Under the facts of this due to the restric-
tions of the Massachusetts “no statute,fault” the alleged tortfeasor
effectively had no applicable insurance forpolicy the Georges to ex-
haust. The Georges proceeded as far as they could with their claim
against the alleged tortfeasor by filing suit in the federal district

in Massachusetts,court toonly have that claim dismissed as a matter
of Massachusetts law. We hold that the Georges did exhaust their
legal claim against the alleged tortfeasor, and therefore are not pre-
cluded, on the basis of the exhaustion requirement, from proceeding
to uninsured motorist arbitration in accordance with the terms of the
insurance contract.

Lastly, Green Mountain argues that the Massachusetts
tortfeasor’s vehicle cannot qualify as an “uninsured” or “underin­
sured” automobile because her policy with Commerce Insurance had
liability $50,000limits of and,per person subject to this per person
limitation, $100,000 occurrence,per thereby theequalling Georges’
coverage. This argument does not withstand close analysis. Green
Mountain defines an underinsured motor vehicle as

“a motor vehicle with respect to the ownership, mainte-
nance, or use of which the sum of the limits of liability under
all bodily injury liability bonds and insurance policies appli-
cable at the time of the accident is less than the sum of the
applicable limits of bodily injury liability under this and any
other similar insurance available to the insured.”
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exhaustionadded.) of thestated in our discussionAs we(Emphasis
insurance appli­limitedonlytortfeasor hadallegedtherequirement,

Georges,to thecoverageafford anythat wouldto this collisioncable
not meet the Massachusettsbills didmedicalGeorge’sJanbecause

and suffer­damages painof forrecoveryforrequirementthreshold
policy,insuranceGeorges’theinterpretingofFor the purposesing.

To hold“uninsured.”effectivelywastherefore, tortfeasorallegedthe
expectationthe reasonableGeorges’underminewouldotherwise

infor losses sustainedcover themcarrier wouldthat their insurance
for theirthemcompensatecannota tortfeasor whoaccident withan
the poli­ofexpectationsthe reasonablenot overrideWe willinjuries.

252, 444 A.2d122 N.H. atcase, of Epping,in this see Towncyholder
para­that State’saffirmation498, “[t]hisin of ourlightespeciallyat

kind ofvictims receive somethat accidentis to seemount interest
v. American InsuranceLaBountyinjuries.”theirforcompensation

(1982).161,743, A.2d 164Co., 738, 451122 N.H.

Insur­in v. TravelersVigneaultthe rule establishedUnder
(1978), maythe910, Georges91375, 79, 382 A.2dCo., N.H.ance 118

coveragetheir uninsured motoristthe difference betweenrecover
Be­tortfeasor.allegedfrom thecan recovertheythat whichand

effec­tortfeasorallegedthecause, Georges’ perspective,from the
to theentitledmaythe beGeorgesliability coverage,notively has

Mountain’sGreencoverage.motoristof their uninsuredfull extent
the insur­toa detrimentpotentialholding posesthat thisassertion

issubrogation rights,ofpreclusiondue to an effectiveindustry,ance
claim inassert acannotthat Green MountainThe factdisingenuous.

theactually legitimizestortfeasorthe allegedagainstMassachusetts
Green“uninsured.”tortfeasor isthat the allegedclaimGeorges’

alreadyit hasfor whichcoverageavoidnow seek tocannotMountain
Moreover, in thenothing parties’aGeorges premium.thecharged

oppor­Mountain’son Greencoveragecontract conditionsinsurance
Georges’hold that theWerights.subrogationto exercise itstunity

to arbitration.may proceedclaim

Affirmed.

All concurred.


