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Hillsborough-southern judicial district
No. 92-753

Kevin Webster

v.

Powell,Ronald L. Commissioner

15,December 1993

(JohnHoward,R.Jeffrey attorney general Curran,A. assistant
attorney general, on the orally),brief and for the State.

Judith M. Kasper, defender,assistant appellate Concord,of by
orally,brief and for the defendant.

Batchelder, J. The petitioner, Webster,Kevin appeals from
J.)the Superior {Groff,Court’s denial of his petition for a writ of

habeas corpus challenging his incarceration for a violation of proba-
tion. We reverse.

8, 1988,On January the petitioner was sentenced contem-
poraneously on two indictments. 86-1105,On indictment charging

(thesale of indictment),cocaine drug he was sentenced to twelve
months at the house of correction followed by yearstwo probation.

87-427, (theOn indictment charging second-degree assault assault
indictment), petitionerthe received a sentence of one to three years
at the State prison, consecutive to the sentence on the drug charge,
suspended, and subject to for aimposition period of three years.

1990,In April a violation probationof report was filed theagainst
petitioner relative to the drug indictment. A hand-four-paragraph
written agreement to resolve the probation violation was executed
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Courtby Superiortheandpetitioner approvedand thethe Stateby
thewas withJ.) captionedThe agreementin 1990.July(.Hampsey,

87-427, theindictment, andthe assaultfor bothnumbersdocket
the86-1105, following paragraphs:containedindictment, anddrug

in the Hills-12 monthsto serveagrees“3. Defendant
number 87-427. De-on docketHouse of Correctionborough

credit;timehis toright goodwaivesfendant
2 onyears proba-serve an additionaltoagrees4. Defendant

forward.”daytion from this
theagainstviolations were filedofreports probationSubsequent
and1992, drugboth thecontainingand eachJulyin Junepetitioner

1992 onAugust hearingnumbers. At theindictments’ docketassault
J.) foundviolations, (Mangones,CourtSuperiorafter theallegedthe

a recom-sentencingthe madechargeable, prosecutorpetitionerthe
mendation:

honor, is that on Docket“Your the State’s recommendation
87-427, as-second-degreethe defendant withchargingNo.

to 7 that hesault, years,carries a maximum 3-Mi bewhich
in Hampshireto stand committed the Newresentenced be

receive confine-pretrialPrison for the 2-V6to 5 andState
days.”ment credit of 365

number, hadfor clarification of the docket whichThe court asked
and thenumbering system,under the court’s newbeen amended

“That him with assault.”charges second-degreeprosecutor replied,
that, thecharge, peti-also clarified on the assaultprosecutorThe

intwelve months the house of correction.alreadytioner had served
and sentenced the peti-The court the recommendationaccepted

tioner accordingly.
thecorpus challengingThe filed for a writ of habeaspetitioner

sentence, ofsentencing jurisdictionthat thearguingof hislegality
indictment, 87-427, inrelative to the assault had expiredthe court

1991, to the violations for which he was sen-January prior probation
three-yeartrial court that withinagreed period,tenced. The “[t]he

in could had ex-imposed,which the sentence 87-427 besuspended
8, 1991,” aof and that to sen-pired January any attempt imposeas

unlawful. The courttence on the assault indictment would have been
thefound that the record references toultimately notwithstanding

indictment, in actualitythe 1992 sentence waspetitioner’sassault
indictment, jurisdiction remained.on the over whichimposed drug

was based on subsidiary findings.That conclusion two
First, that hadJuly agreementthe trial court looked to the 1990

in on the earlier violation. While not-sentencing petitioner’sresulted
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agreementthat three of the foring paragraph expressly provided
87-427,of twelve-months on indictment theimposition imprisonment

court found this reference to the assault aindictment to be
sentence, found, in im-“scrivener’s error.” That the court was fact

Second,on the indictment. with to the 1992 hear-posed drug respect
and resultant the court found thating sentencing, transcript“[t]he

that the and the toprosecutorindicates both Court were mistaken as
which the hadprobation actually imposed.the indictment under been

that mistakenlyThe fact the Court identified the docket number as
found,Thus,of court thesignificance.”87-427 is no the 1992 sen-

tence was in fact on the indictment.imposed drug

trial factordinarily findingsWhile we defer to the court’s of
erroneous,unless are we are not so bound where thethey clearly

trial court on thatsolely documentaryhas relied and record evidence
equally capable examining.we are of See Hillside Assocs. Hollis v.of

Co., 325, 330, 1026,Maine & Cas. 135 N.H. 605 A.2d 1029Bonding
(1992). Here, as no was adduced at the habeas thetestimony hearing,
trial in positioncourt was no better than are we to determine the

ofmeaning significance transcriptand document entries and collo­
quies. See id.

1990 sentencingOur review of the leads us to concludeagreement
that no that itsassumingthere is basis for reference to the assault

fromindictment resulted a “scrivener’s error.” The of thecaption
numbers,agreement plainly lists both docket that theindicating

to in-agreement drugwas intended embrace both the assault and
dictments, at thatsentencing jurisdiction time over both.remaining

inThe reference three to 87-427 indicates on itsexpress paragraph
face that the term of to be was to theimprisonment imposed tied

Moreover,assault ofupon copyindictment. close of theinspection
us,agreementthe to it that three’sprovided appears paragraph

number, “87-427,”handwritten docket was written over another
number. The “87” to have been “86.” Theappears originally drug

error,indictment was number 86-1105. Rather than a scrivener’s
therefore, the assault indictment was written inapparentlynumber

deliberate,a corrective fashion. on the face of theNothing agree-
be;ment other than what it tosuggests anything purports namely,

the of both indictments.disposition
num-The dissent ascribes the inclusion of the assault indictment

confusion,”ber in the 1990 toagreement referring“docket number
to it as in“the erroneous docket number used the Whileagreement.”
we might agree with these characterizations were the assault indict-

onlyment the number to there is no reason to thatappear, suppose
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drug orerroneousalong was eitherindictmentthewithits inclusion
agreementexecutingbyparties theproduct Theof confusion.the
petitionerapparentlyby accepting for theintendeditthe courtand

jurisdiction indictments.over bothto the court’sto submit
similarlyhearingprobationtranscript violationthe 1992ofThe

partiesrespectbetrays ambiguity of theto the intentionsno with
expresslypetitioner sentencedwastime, theAt thatand the court.

byjurisdiction then ex-over which hadindictment,on the assault
judge may aboutprosecutor mistakenpired. have beenandThat the

negate whatnotthe court doesindictment remained beforewhich
petitioner on an indictmentjudge thein fact did: he sentencedthe

jurisdiction.court lackedover which the
lightstay prison “[i]npetitionerconcluding inBy shouldthat the

[he]undisputedoverwhelming, violatedthat twiceevidenceof the
drug charge,”probation the dissent essen-on thehisthe terms of

pro-tially implies guilt seriousto overcomein fact is sufficientthat
knowledge, law.been thethis has neverdefects. To ourcedural

right expect thatthe toin criminal cases haveDefendants
clearlysentencing nature of theirthe exactcommunicateorders will

(1992).362,99, 36496, 612A.2dHuot, 136N.H.v.sentences. State
sentencingexpressedambiguity, in thethe intentnothere isWhere

judge.sentencingpresumed the intent of theto reflectmust beorder
sentencing plainlyHere, orderthe99-100, A.2d at 364.id. at 612See

imposeexpressed an indictment overa onto sentencean intent
authority.sentencing thatconcludesThe dissentnowhich there was

and thatwas “inadvertent”to the assault indictmentthe reference
rely,“erroneously scribbled.” Wewasdocket numberthe assault

by partieslanguageexpress the sen­the andhowever, usedon the
sentencingpriorspirittencing Toour cases.court, the ofand on

sentencing court coulddid, that thehold, trial court in effectas the
petitionerlegally that remainedon an indictmentthehave sentenced

illegal overlawful.Jurisdictionan sentencecannot render otherwise
petitionerlacking, in­the is thusand asindictment wasthe assault

corpuspetitionillegal re­sentence, his for habeasancarcerated on
granted.lief must be

Reversed.

Thayer, J., dissented; the others concurred.

dissenting: ofthe trial court’s denialTHAYER, J., I would affirm
corpus,requestpetitioner’s would re-of habeas butfor a writthe

major-Although agreeresentencing. I with themand the matter for
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thatity reflexivelywe should not defer to a trial ofcourt’s findings
fact when those are based onfindings solely documentary and record
evidence, I cannot the examination theaccept majority’s of evidence
in this case.

matter,an majority’s surveyAs initial the of the relevant facts
crucial, First,overlooks two interconnected items. as the petitioner
brief,concedes in his the initial of probation,violation filed on April

25,1990, Next,related to thespecifically drug charge only. although
30, 1990,the ofJuly agreement disposing that violation contained

numbers,both the and the assaultdrug indictment the defendant
specifically “true” “to thepled only probation violation filed April
25th, difficult, then,1990.” It is not to thatdeduce when the defend-
ant that he had violated hisagreed probation,first he understood
that his related to the ofplea exclusively probation imposedsentence
on drug charge,the not to that on theimposed charge.assault

addition,In a of the onchronological analysis imposedsentences
that,the in confusion,defendant shows of the docketspite number

the various onlysentences themselves could have derived from the
8, 1988,Ondrug charge. January the defendant topled guilty both

the assault and thecharge drug charge. the defendant wasAlthough
sentenced to one to three in onyears prison the assault thischarge,

subjectsentence was to for threeimposition years, during which
time the to jaildefendant was serve a twelve-month sentence and

years 25, 1990,two on theprobation drug charge. On the de-April
fendant was charged with his on theviolating probation drug charge.

30,1990,This violation was resolved theby July referredagreement,
above,to in which the pleddefendant “true” to the sentenceviolating

of probation imposed on the drug charge. agreement,Under this the
defendant was to ansentenced additional twelve months in the house
of pluscorrection two additional of Inyears probation. spite of the
erroneous docket number used in this allagreement, parties agree

30, 1990,that the July could have from asentencing only derived
violation of the sentence on theimposed drug charge.

incarceration,After his second fromrelease the defendant vio-
lated the terms of his second two-year probation. The defendant

admitted, 1992,this inagain time that he had aAugust committed
infractions,series of rules including positive drugresults on screen-
time,At that was noings. there confusion theregarding specific

terms of the thatoriginal sentencing order the defendant was
withcharged violating. onlyThe confusion in the court topertained

probationwhether the violation stemmed from the assault or the
Thisdrug charge. only impactconfusion had an the determina-upon



41

probationsentence the 1992 viola-appropriate followingtion of an
tion; no that the defendant had onceabsolutely disputethere was

his probation.violated the terms of secondagain
that until a of is com-probationWe have held defendant’s term

“is still within reach armsentencingthe defendant the of thepleted,
White, 555, 559-60, 308,of the court.” State v. 131 N.H. 556 A.2d 311

added).(1989) a the trial(emphasis During probationary period,
jurisdictioncourt to limit the defendant’s interestliberty“retain[s]

further .... When is the function isprobation imposed, sentencing
added).558, Thus,. . . .” Id. at 556 atnot ended A.2d 311 (emphasis

trial court’s over apower proba-the defendant who has violated his
tion almost fromexclusively originally imposed,derives the sentence
not the crime The crime’s im-underlying charged. underlying only

trialis the court’s determination of an resen-pact upon appropriate
violation;following probationa such a sentence nottencing may

exceed the maximum that could have for theoriginally imposedbeen
Perkins, 713, 715,crime. See State v. 121 435underlying N.H. A.2d

(1981).504, 505
On the does not that incarceration couldappeal, petitioner argue

Rather,onimposednot have been the he asserts thatdrug charge.
tothe inadvertent reference and use of the assault indictment num-

ber, heupon which was sentenced to two-and-one-half to five inyears
himthe State entitles to release from sentence Inprison, altogether.

of the thatlight overwhelming, undisputed evidence the defendant
twice violated the terms of his on Iprobation drugthe can-charge,
not the ofsupport majority’s granting corpushabeas based merely
on an erroneously facts,scribbled docket number. On these the de-

defendant,fendant should not be set free. The after a violation has
found,been is to aabsolutely entitled sentence that derives from the

appropriate crime.underlying The record shows that there was con-
fusion on this matter. Accordingly, the case should be remanded to
the trial court for with aresentencing clear thatunderstanding the

offense for whichunderlying the defendant faces sentencing is the
Idrug charge. respectfully dissent.


