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(1983). to determine whether aPELRB has discretion1297 The also
by agree-matter collective bargaininginvolves a covered adispute

134-35, 1297. of factfindingsId. at 469 A.2d at The PELRB’sment.
reasonable, prevailsand and its orderare deemed lawfulprima facie

illegality.of orshowingin the of a clear unreasonablenessabsence
513, 521, 579 A.2dBd., N.H.Regional School 133SanbornAppeal of

that(1990); The demonstrates after282, 286 RSA 541:13. evidence
CBA,the the federation took actionratifyhad voted toits members
to to activitiesto its members refuse undertakedesigned encourage

the or their teach-byof them individualexpressly requirednot CBA
each individual or offinding rulingcontracts. need not reviewing We
that federation has not made aPELRB in order to conclude thethe

case,that, the circumstances of this theclear undershowing
and from participa-PELRB’s ultimate order to cease desist further

weillegal. Accordingly,in such action is either unreasonable ortion
the of the PELRB.affirm decision

Affirmed.
All concurred.
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(Diane Nicolosi,Howard, M. assist-attorney generalR.Jeffrey
at-brief, and assistantAmy Vorenberg,on theattorney general,ant

theorally), for State.torney general,

T.(Philipof LaconiaLahey,Hemeon &Murphy, McLaughlin,
brief, Mr.L. on the andMcLaughlinand JaniceMcLaughlin

orally), for the defendant.McLaughlin

Giordano,8, 1989, defendant,Thayer, the VincentJ. On June
J.) ofof one count(Pappagianis,in CourtSuperiorwas convicted

(1986 1992). He was sen-Supp.to RSA 635:1 &burglary contrary
1991, thirtyten to20, to an extended term oftenced on December

that the trial court erred:He onyears imprisonment. argues appeal
(2)(1) tohis motion dismissby denyinghisby delaying sentencing;

sequestra-of the trial court’sallegedon the violationbased State’s
(3) an im-order; followinghis motion for a mistrialby denyingtion

(4)andclosing argument;by prosecutor duringcomment theproper
relevant, material,ofmotion to dismiss due to the lossby denying his

thethe at the scene ofbyevidence taken Stateexculpatoryand
below, we affirm.crime. For the reasons set forth

to a of loud3,1987, reportofficerspolice respondedOn December
Corporationin of the Internationalvicinity Brayconoises the

A the de-dogin search located(Brayco) buildingoffice Manchester.
A later search ofin and he was arrested.building,fendant thehiding

on theransacking upperthebuilding following: generalthe revealed
drill,such tools as a drillfloors; containingfloor a suitcaseon the first

nu-blades, chisels, containingother suitcasesbits, and andjigsaw
todamagein the andplaces building;items from variousmerous

floor,on the firstdoors, a doorincluding pried-open plywoodseveral
floor, holes in the doorthe second and drillmarks on the door topry

on the first floor.with the drill foundto the third floor consistent
that to the second-floordamagetold the theBrayco’s manager police



door had in a prioroccurred break-in. A search of the defendant
revealed both drill bits and insaber saw blades one of his pockets.
The defendant was subsequently convicted.

The arguesdefendant first that the case should be dismissed
because the trial court denied his State constitutional aright to

trialspeedy by thirty-onea monthallowing delay between his con­
viction sentencing.and theAlthough defendant raised the issue of
delayed occasions,below on threesentencing at no time did he seek
dismissal on that ground below. He has thus waived his toright ap­

on thepeal issue of whether the case should have been dismissed.
Horne, 348, 349,State v. 1251, 1252 (1992);136 N.H. 615 A.2d State v.

101, (1985).Dayutis, 104, 325,127 N.H. 498 A.2d 328
The defendant next contends that the trial court abused its discre-

tion and violated his State and federal constitutional rights to a fair
trial in torefusing dismiss the or tocomplaint strike the oftestimony
certain police officers who had allegedly violated the trial court’s se-
questration motion,order. In a pretrial the defendant thatrequested
all witnesses be sequestered “theduring testimony of all other wit-
nesses and further that they be so sequestered during opening state-
ments by both trialsides.” The court granted this motion. Before
trial began, several police officers scheduled to at trialtestify dis-
cussed the facts of the case. The defendant moved to dismiss the
case, thatarguing the officers had violated the order by their discus-
sion. The trial court found that its order had not been violated and
denied the motion.

Because the defendant did not frame an inargument consti­
below,tutional terms he cannot do so Stratton,now.State v. 132 N.H.

451, 456, (1989).986,567 A.2d 989-90 We will address only the de­
fendant’s contention that the trial court abused its discretion in de­
nying the motion.

The trial court that issued the order is in the best position
to determine whether its order has been Sands,violated. See State v.

570, 597,123 202, (1983).N.H. 467 A.2d 219 questionThe presented
to the trial court involved only whether the ofexpress terms the
sequestration order were violated. trialThe court reviewed the order
to verify that it required sequestration only during the trial and de­
nied the motion. We find no ofabuse discretion by the trial court in

thedenying motion to dismiss.
The defendant next argues that prosecutor’sthe reference to the

“junkie”defendant as a in closing argument, in violation of the trial
court’s thatruling subjectthe of drug addiction could not inquiredbe
into, was so prejudicial as to require a mistrial. We disagree.



94

if or com­only the evidenceremedyproperMistrial is the
also so prejudicialbutmerely improper,of was notment complained

bycuredthat cannot beinjustice“irreparableconstitutes anthat it
425,552, 554, A.2dLemire, N.H. 543v. 130Stateinstructions.”jury

not be overturned(1988). of a mistrial willA trial court’s denial426
556, 561, 567Hunter, N.H.discretion, v. 132Statean abuse ofabsent

toability gauge(1989), uniqueto the trial court’s564, dueA.2d 568
information,any prejudicialtojury potentiallyof thethe reaction

(1991); Lemire, 130477,1, 4, A.2d 480Ellison, N.H. 599v. 135State
427.555, A.2d atN.H. at 543

com­objection prosecutor’sto thecounsel’sdefenseUpon
that there wasjurytheinstructedment, immediatelythe trial judge

theyand that shouldjunkie,was athat the defendantno evidence
reach.” Weyouin whatever verdictreaching“ignore statement][the

jury.thebyare followedcourt’s instructionsthat the trialassume
(1980).739, More­176, 186, 412 746A.2dNovosel, 120 N.H.v.State

pro­aware of the defendant’sbeen madeover, alreadythe hadjury
usedrugaboutcolloquyan extensivethroughtoclivity drugsabuse

comment regardingThe prosecutor’scross-examination.during
informa­substantially materialjury anyto thegiveuse did notdrug

v.defendant. See Stateto thetion, was not prejudicialand thus
(1993).108,644, 648-49, A.2d 110-11Drew, 633137 N.H.

loss ofthe admittedcontends that State’slastlyThe defendant
himdeniedburglaryof thetaken at the scenephotographstwelve

Constitutions. Weand Federalof law under both Statedue process
231,226,Ball, 124 N.H.State v.claim first.will consider the State

(1983).347,A.2d 350471

thewhetherdeterminingforappliesstandardfollowingThe
ahas violated defendant’sof evidenceloss or destructionState’s

process:to dueright
orthat the has lostdemonstrates Statea defendant“[0]nce

evidence, has thethe Staterelevantdestroyed apparently
faith, ingoodit both withthat actedto demonstrateburden

to the de-prejudicefree of intentanythat it wasthe sense
If the car-Statefendant, negligence.without culpableand

reliefanynot claimburden, maythat the defendantries
material,lost evidence wasthat thehe demonstratesunless
have ledprobablywouldthat its introductiondegreeto the

him byits loss prejudicedand thatguilty,a verdict of notto
probablyof evidence that wouldthe introductionprecluding

in his favor.”have led to a verdict
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(cita-(1987)645, 648, 323,v. 129 N.H. 531 A.2d 325Murray,State
omitted).tions

not that motive inargue anyThe defendant does the State had bad
the and the trial court found that the Statemisplacing photographs,

faith,in good byacted which is the record.ruling amply supported
Instead, the defendant that the wasargues culpably negligentState

that, law,in losing photographs, culpable neg-the and as a matter of
eliminates the defendant’s need to show from theligence prejudice

loss. have not decided that issue and need not address it hereWe
inbecause we find that the State was not the lossculpably negligent

of the photographs.

is more thanCulpable negligence something ordinary negli­
—gence, neglect,mere or the failure to use care it isordinary negli­

censorious,that is orgence faulty Reynolds,blamable. State v. 131
(1988).291, 294, 298, InN.H. 556 A.2d 299 State v. 127Baillargeon,

782, 784, 1051, (1986),N.H. A.2d 1053 held that508 we the unex­
ofplained loss a CAT scan did not constitute suchreport negligence

600,on the of the in v.part Similarly,State. State 133 N.H.Smagula,
604, 1215, 1217 (1990),578 A.2d we held that the detec­though police
tive should have recorded the numbers of the precise photographs

inused an unsuccessful the to sophotographic line-up, failure do did
not constitute culpable negligence.

Here, the whopolice officer took the had themphotographs
developed and delivered to the evidence room at the Manchester Po­
lice InDepartment. response to a call from the defense attorney sev­

later,eral months he searched for theunsuccessfully photographs
over a two-month period. While we believe that the unexplained loss
of the showsphotographs some on the of thenegligence part police
department, we do not find that it reaches the level of culpable negli­
gence.

relief,To obtain the defendant must thus show materiality
603,and prejudice. Smagula, 133 N.H. at 578 A.2d at do1217.We not

find it necessary to address heremateriality because the defendant
cannot hisprevail absent to show inability prejudice the loss of the

id.,photographs, see which were merely cumulative of other evi­
presenteddence to the The crucial injury. point theevaluating prej­

byudice suffered a defendant is whether the loss of the physical
evidence eliminates whatever exculpatory value this evidence might

(defendantDukette, 545,have had. 127 N.H. at at506 A.2d 706 not
prejudiced testimonybecause was available to show same facts as

evidence). Here,would have been shown by Dukette,the lost as in
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wouldphotographsfacts that thethe sameprovidedother evidence
not have affected the verdictoffered, their loss couldand thushave

785,Id.; 127 N.H. at 508Baillargeon,to the defendant.unfavorably
A.2d at 1054.

which de-photographs,that ten of thecontendsThe defendant
contents, juryto thewould have shownand theirthe suitcasespicted

floor, andon the firstitems were presentamount oflargethat a
havethat could nothis heargumenthave supportedwould thus

However, testimonytheof time.in a short amountmoved these items
were sev-that thereestablishedunequivocallythe officerspoliceof

withfloor, that were filledtheythe first andsuitcases onlargeeral
one of the casesthat at leastTestimony showednumerous items.

consistentshoes, which would have beenfull of tennisto beappeared
not used for bur-that the cases wereargumentthe defendant’swith

onand leftcompanycases used thebywere samplebut ratherglary
Further, inven-completeafor some unknown reason.the first floor

evidence, asintoputin suitcases wasfound theof the itemstory
thata of another soand substituteof the actual suitcaseswere one

first hand.their sizejurythe could see
photographs,that the tworemainingalso contendsThe defendant

door, havein wouldholes the third-floorthe drilldepictedwhich
ar-the location of hisconcerningdiscrepancyto thehelped clarify

holeshowever, the drilltestimony, regardingampleThere wasrest.
thewas thus withjury presentedThein the third-floor door.found

holesof the drilledof the suitcases andof the contentssame evidence
pho-thethroughhave availablein door as would beenthe third-floor

tographs.

the pho­claim thatunsubstantiatedFinally, the defendant’s
is un­cross-examinationduringusefulhave beentographs might

orthe valueexculpatoryas tospeculationMore than mereavailing.
consti­tonecessarythe loss of evidence isbycausedthe prejudice

at650, 531 A.2d129 N.H. atMurray,violation.processtute a due
127706;547-48, Baillargeon,at326; Dukette, 127 N.H. at 506 A.2d

no preju­that there was785, at 1054. We concludeat 508 A.2dN.H.
innot errthat the trial court diddefendant, and thereforethedice to

we have deter­on this Sinceground.to the casedismissrefusing
no more protectionprovidesFederal Constitutionmined that the

issue, we needon thisour Constitutionafforded under Statethan is
650, A.2d atN.H. at 531Murray,claim. 129the federalnot address

1978).(1stPicariello, F.2d 222 Cir.568326-27; States v.see United

Affirmed.
All concurred.


