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(AndrewGartrell,Gallagher, P.A.,& ofCallahan Concord B. Eills
brief,on the and David orally), plaintiffs.for theGarfunkel

Bell, Norton, (ArnoldP.A.,Falk & Keeneof R. Falk on the brief
and theorally), for defendant.

Rath, Pignatelli Oyer, P.A.,andYoung, of Concord W.(Gregory
Swope Quinlan brief,and Diane Murphy on the and Mr. Swope

intervenor,orally), for the Konover Development Corporation.

Thayer, Keene,J. The areplaintiffs, who citizens of aappealed
decision by City board)the of Keene Planning Board to the(planning
superior court. The planning grantedboard had conditional approval

(Konover)of intervenor Konover Development Corporation’s site
for a commercialplan major retail center.shopping The Superior

J.)Court (Brennan, ruled that the board actedplanning unreasona-
bly and because one of theillegally imposedconditions it on Konover
was less than the minimum ofstringent requirements the zon-Keene
ing Konoverordinance. now the trial af-appeals court’s ruling. We
firm.

1, 1986,On December appliedKonover to forplanningthe board
aplansite review of retail mall toproject developedbe on a sixty-two

acre tract in Keene. The boardplanning approved Konover’s applica-
6, 1987,tion on July subject twenty-sevento conditions. Condition

#17, the us,sole condition at issue before provided:

“Prior to of a building permit,issuance Konover shall certify
aby thatqualified hydrologist of thedevelopment site will

City’swith thecomply requirement that fillproposed and
will significantconstruction not have a on theimpact flood

. . .”plain.

14, 1992,On allDecember determined thathaving pre-conditions
#17)cedent (including fulfilled,condition had been the planning

grantedboard final toapproval plan.Konover’s site The plaintiffs
appealed the board’s decisionplanning superiorto the court pur-
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1992). asserted, in part,677:15, plaintiffsI The(Supp.tosuant RSA
in formulat-illegallyandunreasonablyactedplanningthat the board

strict compli-did not require#17 the conditioncondition becauseing
zoningthe city’s then-applicable24.F.3 ofance with section

ordinance.
1983,Ordinance, inasZoning adoptedthe Keene24.F.3 ofSection

the unlessfloodplainnew construction withinprohibits

pro-cumulative effect of the“it that theis demonstrated
all other existingwhen combined withposed development,

will not increase the wateranticipated development,and
within theany pointof the flood atsurface elevations base

community.”

1990,In cityordinance. thechanged floodplainThe since itscity has
in stillfloodplain,the whilepassed legislation allowing development

throughtorequiring developers negative floodplain impactsavoid
the 1990 ordinance modifiescompensatory storage. Althoughflood

ordinance, thethe of section 24.F.3 of the 1983rigid requirements
not that it to this case. Seeparties retroactively appliesdo contend

1992).676:12,RSA V (Supp.
objectedKonover in the trial court and toproceedingintervened

the in the neverplaintiffs’ appeal, part, city strictlythat hadarguing,
impact requirement anythe base flood of section 24.F.3 toapplied

and that such nonenforcementproposed development, systematic
it inprecluded city strictly applyingthe from this instance.

18,1993,By rejectedorder dated March the trial court Konover’s
assertions, that condition #17 was unreasonable andruling illegal

“no was restrictive thansignificant impact”because its standard less
24.F.3,the plain meaning prohibits developmentof section which

inthat would cause increase the base flood level or elevation. Theany
court further that the 1983 ordinance must befloodplainruled

enforced Konover for of site reviewstrictly against purposes plan
and for apurposes obtaining building permit.of

stronglyOur standard of review of a trial court’s decision
that it the evi­byfavors decision unless isupholding unsupported

or is Smith v. Town 136legally Wolfeboro,dence erroneous. See of
(1992).337, 342, 1252, function on appellateN.H. 615 A.2d 1255 Our

not to differentlyreview “is decide whether we would have found but
a trialpersonto determine whether reasonable could find as did the

Custombilt, Inc., 167, 170,Mut. Ins. Co. v. 128 N.H.judge.” Liberty
(1986) omitted).1098,512 1100 (quotationA.2d

24.F.3,trial court that in theThe found its effort to enforce section
the of theplanning historically disregarded plain meaningboard
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ordinance and base floodapplied elevation standards ranging from
all,no enforcement at to worse,”“not be made noticeably to “not...

greater than one foot.” The court also found that out of twenty or so
for inapplicants projects four, Konover,the floodplain, only including

were to adhere torequired these inconsistent interpretations of sec­
evidence,tion 24.F.3. Based on the the trial court ruled that the plan­

board’s enforcementning of section 24.F.3 had arbitrarybeen and
inconsistent, and that the planning board lacked the legal authority
to set a less restrictive standard than section 24.F.3 findrequires. We
no error in the trial court’s conclusion that the planning board lacked
the legal asauthority, bydefined the ofplain language zoningthe
ordinance, to aimpose floodplain standard less restrictive than that
provided for under the Windham,ordinance. See Cesere v. Town of

522, 523, 1134,121 (1981);N.H. 430 A.2d 1135 Morin v. Citycf. of
Somersworth, (1988) (confirm­253, 257, 527,N.H.131 551 A.2d 530

aing toplanning authorityboard’s decline conditional of aapproval
site plan that does not with thecomply express terms of the zoning
ordinance).

that, inarguesKonover of thelight board’splanning alleged “sys-
tematic 24.F.3,nonenforcement” of section the trial court erred in

to rule that thefailing board wasplanning estopped from imposing
on Konover the strict standard forth inset section 24.F.3. Konover
relies on our inprimarily decision Alexander v. Town Hampstead,of

278, (1987),129 N.H. 525 A.2d 276 for the proposition that “a pattern
of nonenforcement... so systematic as to constitute ratification of a

ofpolicy nonenforcement” servemay to a“estop municipality’s sub-
sequent enforcement 283,of the ordinance.” Id. at 525 A.2d at 280

omitted);(quotation Windham,see also v.Devaney Town 132of
302, (1989).307-08, 454,N.H. 564 A.2d 457

Although municipal corporations indeedmay subjectbe to
theestoppel, law does not favor applicationits munici­against

palities. Barnstead, 256,Turco v. 261,Town 136 N.H. 615 A.2dof
(1992).1237, 1239 This is trueespecially when a in­publicvaluable

terest bemay jeopardized by theapplying doctrine of estoppel
against the municipality. City Concord v. 124Tompkins, N.H.Cf. of
463, 472-73, (1984)1152,471 A.2d 1157-58 that other(noting juris­
dictions anemploy equity balancing test to decide whether to estop
the government, that the factsyet holding did notpresented necessi­
tate such an analysis).

The public policy considerations underlying city’sthe strict
are infloodplain regulations found section 24.D of the 1983 ordi­

nance:
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health,publicof theuponTo reduce hazards floods“1. the
welfare.safety generaland

from a floodor floodway occupants2. To protect floodplain
land use.may byor caused their ownthat is be

extraordinaryoffrom the burdenTo theprotect public3.
for flood relief.expendituresfinancial control

andfloodway floodplainof theprotect capacity4. To the
runoff.absorb, transmit and storeareas to

interruptions.5. To minimize businessprolonged
facilities, utilities such aspublicTo todamage6. minimize

lines,electric,mains, and sewergas telephonewater and
in hazard.specialand located areas of floodbridgesstreets

specialareas of flood7. To insure that those who theoccupy
for their actions.”responsibilityhazard assume

itself,section 24.F.3 reveal an under-objectives,These withcoupled
water eleva-city anystandable concern officials that surfaceamong

could, minimum, cityin at strainfloodplaintion increase the
cityon Theimpose unnecessary hardshipand residents.resources

neverthelessplanning impact” displaysboard’s standard“significant
the water elevation in the flood-a tolerance for increases of surface

that, view,in ourplain conceivably jeopardize public policycould the
to overrulebyinterests detailed the ordinance. therefore refuseWe

that mustplanning applythe trial court’s determination the board
Konover, thatthe strict of section 24.F.3 and holdlanguage against

toestoppelthe of is this case.concept municipal inapplicable

In addition, we decline invitation to extend ourKonover’s
in systematicdicta Alexander nonenforcement to theregarding pre­

Although systematiccase. we have noted a of non-­findingsent that
conceivable,” Alexander, 283,at“is 129 N.H. 525 A.2denforcement

280, 284, 280;yetat we have to it. See id. at 525 A.2d at see alsoapply
307-08,132 N.H. at 564 at 457. We leave at thisDevaney, openA.2d

systematictime the nonenforcement be anquestion mayof when
doctrine, do that a oflegal finding system­but hold hereapplicable

presentatic nonenforcement the of the case isunder circumstances
“inconceivable.”

of zon-comparisonA this case with Alexander is instructive. The
ordinance at issue in Alexander houses to one and one-ing restricted

stories, concerns,half thereby reflecting predominantly aesthetic
views,such as of and con-preservation light,access to architectural

Alexander, contrast,sistency. 280,129 N.H. at 525 A.2d at 277. In
in farzoning presentthe ordinance the reflects more significantcase
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concerns, such as protecting publicthe andsafety theminimizing
disastrouspotentially economic of floods.impact Because the public

welfare could be threatenedseriously by the board’s laxplanning
24.F.3,of sectioninterpretation we hold that the of system-doctrine

atic nonenforcement cannot the fromestop city strictly itsenforcing
Thus,ordinance. because systematic nonenforcement is inapplicable

case,to this the trial court did not err in to rule on the issue.failing

Next, Konover that the trialargues court erred in holding
that the rule of constructionstatutory known as “administrative
gloss” was inapplicable to section 24.F.3. An administrative isgloss
placed on an clause of aambiguous zoning ordinance when those re­

for itssponsible implementation the ininterpret clause a consistent
manner and it toapply similarly situated aapplicants periodover of
years without legislative interference. See Win-Tasch v.Corp. Town

Merrimack, 6, 9-10, 411 144, 146-47 (1980);120 N.H. A.2d see alsoof
Tessier, Hudson, 168, 170-71,Ex’r v. Town N.H 1244,135 599 A.2dof

Hampshire(1991); Loughlin,1246 P. Practice,15 New Land
Planning Zoning 6.02, (2d 1993).§Use and at 84-85 ed. If an

administrative gloss clause,is indeed found to have placedbeen on a
the notmunicipality may change such a inpolicy, the absencedefacto

action,of because to do solegislative would violatepresumably legis­
Tessier, 170-71, 1246;lative intent. See 135 N.H. at 599 A.2d at Win-­

Tasch, 9-10,120 N.H. 411at A.2d at 146-47.

The facts presentof the case belie Konover’s assertion that
an administrative had beengloss placed over section 24.F.3 of the
1983 Keene zoning ordinance. There is nothing ambiguous about sec­

24.F.3;tion its intended to inpurpose, prevent any increase the wa­
ter surface Furthermore,elevation of the is clear.floodplain, as the

found,trial court the planning board’s interpretation of section
24.F.3 in the years itsfollowing adoption was but consist­anything
ent. The boardplanning applied section 24.F.3 in fouronly out of

instances,approximately twenty and when it applydid section
24.F.3, it did so in an arbitrary, inconsistent manner. Finally, none of
the toprojects which section 24.F.3 previouslyhad been isapplied
“similarly situated” to inany other terms ofproject potentialsize or

Indeed,onimpact the the trial courtfloodplain. found that the Kon­
over aproject, mammoth mall thatshopping sixty-twowould cover
acres of the notfloodplain, comparablewas to other projectssmaller

Therefore,in the thefloodplain. planning board’s various interpreta­
tions of section 24.F.3 do not constitute a policy sufficient todefacto
warrant a offinding gloss,administrative and the trial court’s hold­

to thating effect is without error.
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Finally, Konover that the trial inargues court erred ruling
that application of the 1983 notordinance would violatefloodplain
Konover’s to asright equal protection guaranteed by the New
Hampshire law,Constitution. The trial court’s order ofrulingsand
however, trial,Konovershow that never raised this issue at nor did
Konover ofever such a law. notrequest ruling We will review on
appeal constitutional issues not presented below. See State v.
Kiewert, 338, 348, 1031, (1992). addition,135 N.H. 605 1037 InA.2d

thathaving already held the trial court did not err in requiring the
adhere toplanning board to the strict terms of 24.F.3 forsection the

review,ofpurposes site we cannot find error theplan with trial
requirementcourt’s parallel citythat the building inspector must

also ensure strict compliance with section 24.F.3.

Affirmed.
All concurred.
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