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(Nicholas D.Hess, P.A., BrownNixon, of ManchesterHall and
for theorally), plaintiff.on the brief and

(ClaudiaGreen,Sheehan, P.A., of Manchester C.Bass &Phinney,
forbrief, orally),and Mr. Lucicand Robert R. Lucic on theDamon

the defendant.

defendant,HORTON, SystemNew RetirementHampshireJ. The
(retirement from an of the CourtSuperiorordersystem), appeals

J.)(O’Neil, benefits to thedisabilityit to accidentalrequiring pay
that the trialarguesR. The retirementplaintiff, Day. systemJudith

fromcollaterally estoppedin that it was consider-rulingcourt erred
cause, extent, injuries,and of notwith-ing permanency Day’sthe

adjudicated bythat these issues had been the Newstanding
of in caseDepartment compensationLabor a workers’Hampshire

and her NewDay employer, Hampshire Depart-between Mrs. the
systemment of hold that because the retirementTransportation. We

not in collateraland the of aredepartment transportation privity,
Accordingly,is we reverse.estoppel inapplicable.

of asDayJudith was theemployed by department transportation
Ia toll attendant and was a member of the retirementgroup system.

1987,In in andshe to her handsSeptember began experience pain
inas work-related tendinitis bothdiagnosed havingwrists. She was

wrists, syndrome.as well as of tunnel contin-early signs carpal Day
1989,to until she to receiveSeptember beganued work when

workers’ benefits for totalcompensation temporary disability. Day
later received medical treatment from Drs. Robert andSwiggett

Hoffman, 1990,and in Dr.Benjamin February Swiggett performed
tunnel releaseright carpal surgery.

1(c)1990, 100-A:6, (1990),In Day applied, pursuantJune to RSA
for accidental retirement fromdisability sys-benefits the retirement

request Day bytem. At the of the retirement was examinedsystem,
Emond,Dr. D. who injuryLeonard was unable to conclude that her

work-related,was or that her was total andincapacity permanent.
on Dr. of ofRelying heavily report,Emond’s the board trustees the

system Day’s application disabilityretirement denied for retirement
findingbenefits that she had failed to establish the existence of the

criteria; work-related,that her and thatstatutory namely, injury was
she was and from furthertotally permanently incapacitated per-

100-A:6,1(c).formance of her duties. RSA Pursuant to rules promul-
board,the for agated by Day petitioned hearing.

conducted, however,Before the retirement wassystem hearing
departmentthe of terminated andtransportation Day’s employment
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to herof labor terminatedepartment seekinga with thepetitionfiled
9, 1991, decision, theIn an Aprilworkers’ benefits.compensation

disabilitythat total benefitstemporaryof labor ordereddepartment
that the was work-related.continue, injurythus implicitly finding

1991, inin and aMaywas heldhearingretirement benefitsDay’s
retire-26,1991, decision, disabilitydenied accidentalthe boardJune

benefits, statutorythat failed to thefinding Day again provement
criteria.

judi-not contain a forprovision100-A doeschapterBecause RSA
byin court reviewreview, superior seekingfiled aDay petitioncial

State, 587, 589,122 N.H. 448certiorari. v.Hardyof a writ ofway
(1982). writ certiorari382, The trial court the ofgrantedA.2d 384

retirement and the of laborsystem departmentand found that the
col-systemin and therefore that the retirement waswere “privity,”

causation, perma-from the issues oflaterally estopped relitigating
alreadywhich the court found had beenand totalnency, incapacity,

the de-proceedingin the workers’ beforeadjudicated compensation
system appealed.The retirementof labor.partment

that it is in with theprivitynotsystem arguesThe retirement
labor, trial court erred in theapplyingof and thus thedepartment

a matter we note thatpreliminarydoctrine of collateral Asestoppel.
itthe issue as whethersystemthe retirement mischaracterizes

of labor. thedepartment Although depart-in with theprivitystands
hearing,for the workers’ compensationment of was thelabor forum

that was the to thepartyit ofdepartment transportationwas the
the retire-our is whetherAccordingly, inquiryearlier proceeding.

are in Wetransportation privity.the ofsystem departmentment and
that not.theyhold are

are well-established:estoppelThe elements of collateral
in action and themust be identical eachsubject estoppelthe issue to

topartyessential to the first thejudgment;must have beenfinding
inin the first action or have beenappearedbe must haveestopped

fairdid, op­and must have had a full andwith someone whoprivity
issue; the action must have resolvedto the and firstlitigateportunity

Portsmouth, 129v.Daigle Cityon the merits.finallythe issue of
(Second)(1987);570, 689, of561, 534 A.2d 693 RestatementN.H.

Judgments 55, 56,(1980); Claremont, N.H.§ 27 Ainsworth v. 108cf.
only applicable(1967) (eollataral to those867, estoppel226 A.2d 869

adminmEFat^glagenciesissue”). byin“directly Findingsmatters
Nat’l Gypsum Co.,effect. See LaBonte v.preclusivebemay given

(1970).634,314, 316, 269 A.2d 636 With110 N.H.
findinghave noted that a oweity requirement,
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andto “virtual representation”tantamountnon-partyand a isparty
571,Portsmouth, 129 N.H. atCityv.identity.” Daigle“substantial of

omitted). Further, conclusory“[t]heseA.2d at 694 (quotations534
which,informal, functional, relationship,anot a butimplyphrases

in fact repre-the wereminimum, non-partythe interests ofat a
omit-Id.litigation.” (quotationsin [prior]and theprotectedsented
of ated). on the factsdependingprinciples,of theseApplication

and itsthat the Statecase, lead to the conclusionparticular may
§ 796other, Judgmentsin see 50 C.J.S.are with eachagencies privity

system(1947), that the retirementalthoughin this case we holdbut
orState, the Stateprivityit is not in withof thehas some attributes

executiveany agencies.of its
look to otherof first and weimpression,The before us is oneissue

thisthatsuggestsreview of caselawfor Ourjurisdictions guidance.
California,in where a courtrigorously onlyhas examinedissue been

recently explained:
circumstances, compensationa [workers’“Under limited

(WCAB)] collat-mayto an employeeawardappeals board
relitigat-fromthe retirement boarderally estop employee’s

in the WCABpreviously proceeding.issues decideding
toHowever, givethe courts have more declinedfrequently

in re-estoppel subsequentcollateral effectrulingsWCAB
of a lack of iden-either becauseproceedings,tirement board

lack of oftity parties identity issues].”of or [a
563, 566-67,214 Cal. 3d 262 Cal.City Diego, App.Bianchi v. Sanof

omitted).(1989) (citations566, 568Rptr.
infirst examined this issue FrenchThe California CourtSupreme

477, (1953), where it foundRishell, privity.v. 40 Cal. 2d 254 P.2d 26
es-French, successfullyIn the of an hadfirefighterwidow Oakland

her husband’sproceedingin a thatcompensationtablished workers’
benefitssubsequently sought pensionwas work-related. Shedeath

relief and fundpensionunder the same from the firemen’stheory
After thecity pensionthat been established under the charter.had

benefits,her for an intermediate courtappellateboard denied claim
the su-payment. appeal,issued a writ of mandamus Oncompelling

affirmed, thecity pensioncourt that under the charterpreme ruling
by“an of the and was bound the workers’agent city”board was
French,the was bound. 40 Cal.compensation citydecision because

482,at 254 at 29.2d P.2d
Retirement, 793, 335,In v. 34 3d 670 P.2d 195Traub Board Cal.of

(1983), FrenchSupremeCal. 681 the California Court revisitedRptr.
facts,issue, time,and the and this under somewhat differentprivity
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Traub,In Angelesnot established. a Losprivityheld that was
for awas awarded workers’ benefitsCounty policeman compensation

disability. In a later beforeproceedingwork-related psychological
Association, how-RetirementCounty Employeesthe Los Angeles

onever, disability Relyingwas service-connected benefits.he denied
French, a mandamus tosought compel paymentthe claimant writ of

in with theprivitythat the retirement board wastheoryon the
disabilitywhether his wasestopped relitigatingand fromcounty

writ, supremethe denial of the theAffirming“service-connected.”
that the of inby noting privitycourt French existencedistinguished

city’sthat “under thatparticular findingthat case was based on the
798,atcharter, acts as an of the Id.agent city.’”‘the boardpension

French, at338, 195 at 684 40 Cal. 2dRptr. (quoting670 P.2d at Cal.
29). contrast, noted,482, countyat In the court the retire-254 P.2d

ancounty,ment in Traub was not an of the but insteadagentboard
to stateentity pursuantadministrator of an establishedindependent

lim-Further, systemof the retirement was notconstituencylaw. the
from otheremployeesited to but also includedcounty employees,

systemthe Because the wascounty.subdivisions withinpolitical
from all and the courtby employees employers,funded contributions

onlythat from the fund would affect notanyreasoned disbursement
other and all thecounty, participatingthe but also the subdivisions
in onsystem.the Based the “distinctiveparticipating employees

system,and interests” of the retirement theidentity, constituency
that it and the Id. atprivity county.court held there was no between

798-99, 338, at670 P.2d at 195 Cal. 684.Rptr.
inTraub, the of Bianchi ex-Following AppealCalifornia Court

in a lack of afinding privityon the Traub factors betweenpanded
system Cityand the of San Ofstatutorily-created pension Diego.

to the Bianchi court were the establishmentparticular importance
as an the ofsystem independent entity; segregation pensionof the
funds; the of the to conduct actuarialcity authorityfunds from board

to thoseadjust accordingstudies and to contribution amounts
studies; of the board to control the investments andauthoritythe

funds; the fact that the ofmajorityadministration of the andpension
Bianchi, 214citythe members of the board were not officers. Cal.

571, importantly, though,3d at 262 Cal. at 571. Most theApp. Rptr.
apension systemBianchi court that the was contribu-emphasized

one in which and alike were totory employers employees required
“[Wjhile in-Thus, chided: the economicCity’scontribute. the court
at the the eco-may represented hearing,terests have been WCAB

were notsystem participantsnomic interests of the retirement
572,. . . .” Id. at 262 Cal. at 571.represented Rptr.
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presentand toto be well-reasonedits progenyTraub andWe find
a governmentalbetweendetermining privitywhenmodel fora sound

RetirementHampshireThe Newexists.and a boardentity pension
privity,weigh againstthatthe hallmarksofmanycontainsSystem

not exist. Ourbalance, that doesconvinced, privityare onand we
Retire­in HampshireNewwith our decisionis consistentconclusion

(1985), where104, A.2d 615Sununu, 489126 N.H.v.Systemment
statute, systemthe retirementbyestablishedalthoughthatwe held

ordepartmentthan an executiveratherentityan independentis
Sununu, also recognizedIn we110, A.2d at 620.Id. at 489agency.

trustees, unlike an execu­trust, the ofof a boardthat as overseers
sys­the retirementonly tofiduciary obligationaowesagency,tive

In109, at 619.at 489 A.2dId.and beneficiaries.tem’s members
of theto all the citizensdutyowes acontrast, an agencyexecutive

State.
100-A,in chapterRSAappearhallmarks alsonon-privityMany

First, makesthe statutesystem.the retirementwhich established
withintrustqualified pensionis asystemthat the retirementclear

Code, asandInternal Revenueof the United Statesmeaningthe
(Supp.RSA 100-A:2in trust for its members.holds all fundssuch

a1992). thirteen-memberbyis administeredsystemThe retirement
officers, twoteachers,board, permanent policetwotwoincluding

(1990).100-A:14, Itwo RSAemployees.andfirefighters,permanent
State, mayalsoof the butemployeesliiSdted tois notMembership

towns, districts,counties, cities, schoolschoolofemployeesinclude
100-A:20,units, RSAand other subdivisions.politicaladministrative

(1990). one to which bothcontributoryis asystemI The retirement
100-A:16RSAare to contribute.employees requiredandemployers

1992).(1990 is cur-employeescontribution rate forTheSupp.&
peri-rate isstatute, employerthe contributionbyfixed butrently

actuaryin to biennialby responsethe boardodically adjusted
The Treas-of the fund. Id. Stateon the assets and liabilitiesreports

funds,systemthe custodian of retirementhistoricallyurer has been
it toto whomever choosespower appointretains thethe boardbut

1992).11(c)15, thoughEven(Supp.100-A:hold that RSAposition.
custodian, not ofpartthe funds areserve asmaythe State Treasurer

for re-may only providingbe usedtreasury andgeneralthe State’s
CONST, theI, art. 36-a. The board hasN.H. pt.tirement benefits.

limitations placedin with theinvest the funds accordancetopower
100-A:15, I (Supp.company,life insurance RSAdomesticupon any

of investment advisorsthe for the advice1992), may chargeand fund
100-A:15,11(b)employ.to RSAempoweredwhom it isand actuaries
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1992). The(Supp. may alwaysboard forengage legal counsel invest-
ment, federal, and,and tax matters with the of theapproval attorney
general, may 100-A:15,counsel for allengage other matters. RSA

1992).(Supp.VIII

We hold that because of the distinct identity, constituency
and of system,interests the retirement it is not in privity with execu­

State,tive of theagencies including the ofdepartment transporta­
tion. onplace great weightWe the fact that the systemretirement is
a contributory one and that the ofimpact disbursements be feltmay

allby inparticipating employers employeesand the form of in­
creased contribution rates and the threat to the of thesolvency fund.
Thus, even that theassuming State’s interests were well-repre­

insented the of labordepartment proceedings, the same cannot be
said of the interests of the ofmembers the retirement system, nor of
the many contributing employers other than the State. Because the
interests of these other parties were unrepresented before the de­

labor,partment of we hold that application of collateral estoppel to
the retirement system was error.

Day to that ifappears argue even collateral wasestoppel inappli­
cable, the systemretirement is statutorily estopped from relitigat­

the ofing issue causation where the department of labor has
determined that an was the resultinjury gradualof degeneration or

Inrepeated trauma. ofsupport this she_pointsargument. toJRSA
100-A:6, I(c), which enumerates the conditions for ofreceipt disabil­
ity retirement a Ibybenefits member:group

group member who has been totally“[A I] and permanently
incapacitated dutyfor as the natural and proximate result of
an accident while in theoccurring performanceactual of
duty at some definite time and or theplace, as natural and
proximate result of repeated trauma or gradual degenera-
tion inoccurring while the actual performance of . . .duty
and to be thecompensable by commissioner laborfound of

281:37,...topursuant RSA bemay byretired the board of
trustees on an allowance;accidental disability retirement
provided that he is tofound be ormentally physically inca-
pacitated for the further performance of duty and that such
incapacity is tolikely permanent.”be

issue, however,We need not decide this because even ar­assuming,
I(c)100-A:6,guendo, that RSA foreclosed the board from relitigat­

—causation,ing the issue of there is no contention nor could one be
—made that the alsostatute foreclosed the board from considering
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thesepreciselyOnDay’s incapacity.ofand permanencythe extent
the independentondisability benefitsboard deniedthepoints,

andwas totalincapacitythat hertoDay provethat failedgrounds
permanent.

of collat­on applicationorder restedtrial court’sBecause the
a properthere wasnot consider whethercourt didtheestoppel,eral

that the trialwe holdAlthoughthe board.findings byfor thesebasis
necessary be­issue, is notthat remandreachedhavecourt should

direetiy the'Noard’s'find­to reviewin a proper positioncause we are
with thejurisdictionoriginalcourt has concurrentThisings.

State,v. 119certiorari, Bothwichofto writsgrantcourtsuperior
have(1979), thus, could462, Dayand583, 590, A.2d 467406N.H.

that thealso notefrom us. Wedirectlyof certioraria writsought
theforevidentiary supportsufficientthere wasissue of whether
thebyand briefedappealin the notice ofraisedfindings wasboard’s

us the samethat we have beforewe noteFinally,system.retirement
to the court.superiorbe availablerecord that woulddocumentary Cf.

628, 632, A.2dCo., 620Ins. 136 N.H.v. Commercial UnionMasse
(1993). considerations, review thewe1041, In of theselight1044

findings directly.board’s
unless it was soof the boardmust the decisionupholdWe

unreasonable, orcapricious,orto arbitrary,in reason as belacking
589-90, 448122 N.H. atHardy,an of discretion.to constitute abuse

or tofindingsto make de novoThus, it is not our functionA.2d at 384.
590, atId. at 448 A.2dfor that of the board.judgmentsubstitute our

there wasstandard, although compet­we find that384. thisApplying
the werefindingson extent and board’sing permanency,evidence

medical evidence.supported by competent
the viewmay adopt pro­is that the boardwell-acceptedIt

Id. atreject expert.and the view of anotherby onepounded expert
of Dr. Leonard590, adoptedThe the views448 A.2d at 384. board

system.the retirementEmond, requestat the ofDaywho examined
Dr. Emond concluded:contrary,to theNotwithstanding diagnoses

objectiveand“I that is sufficient evidencedo not feel there
at thisdiagnosisofany typeto warrantsymptomatology

of her fingerson the dorsomprickly feeling [sic]Thepoint.
syn-with tunnelcarpala which is associatedsymptomis not

would lead me todiagnosisThe of adrome .... absence
notwhich doessyndrome,that has a chronic painsheagree

7time, .... am notorganicto have an basisat thisappear,
and at-complaintsMrs.certify Day’s presentable to that
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leged issymptomatology todisabling enough consider her
totally theincapacitated performance duties,her orfrom of
that her are the naturalcomplaints and proximate result of
an accident occurring while herperforming duties. In the
absence objective it issymptomatology, impossible toof
qualify her present complaints as permanent.”

added.)(Emphasis We need look no infurther order to thathold the
board’s onfindings extent and permanency and its denial of disabil­
ity benefits were not or anarbitrary, capricious, discretion.abuse_of­ 4.

122Hardy, 589-90,N.H. at 448 A.2d at 38­
conclusion,In we reverse the trial court’s grant of the writ of cer-

tiorari and affirm the board’s decision.

Reversed.

All concurred.
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